o 0o~ WD

\‘

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

VERBATIM REPORT OF PROCEEDINGS; May 23, 2018 656

SNOHOM SH COUNTY HEARI NG EXAM NER

VS.

BSRE PO NT WELLS, LP,

SNOHOM SH COUNTY PLANNI NG AND

DEVELOPMENT SERVI CES,

Appel | ant,
11-101457 LU

Respondent .

VERBATI M REPORT OF PROCEEDI NGS

BEFORE THE HEARI NG EXAM NER

PETER CAMP

CHERYL J.

TRANSCRI BED FROM RECCRDI NG BY:

MAY 23, 2018

HAMMER, RPR, CCR 2512

206 622 6875 | 800 8316973

poductin@poreportington ey hjbit T-6 Verbatim Report -- Hearing Day 6 -- May 23 2018

www.yomreporting.com

PFN: 11-101457 LU


shakcd
Snoco_HearingExhibit


N

o 0o B~ W

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

VERBATIM REPORT OF PROCEEDINGS; May 23, 2018

657

APPEARANCES

FOR THE APPELLANT:
JOSE DI NO VASQUEZ
JACQUE E. ST. ROVAIN
GARY HUFF
Karr Tuttl e Canpbell
701 Fifth Avenue, Suite 3300
Seattl e, Washi ngton 98104
206. 223. 1313
dvasquez@arrtuttle.com
jstromai n@arrtuttle.com
ghuff @arrtuttle.com

FOR THE RESPONDENT:
MATTHEW A. OTTEN
LAURA COLTHURST KI SI ELI US
Snohoni sh County Prosecutor's Ofice
3000 Rockefeller Avenue
Everett, Washi ngton 98201
nott en@noco. org
| aur a. ki si el i us@noco. org
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Il NDE X

PROCEEDI NGS:

W TNESS: John Bi ngham

Cross- Exami nation by Ms. Kisielius
Redi rect Exam nation by M. Vasquez
W TNESS: Mar k Davi es

D rect Exam nation by M. Vasquez
Cross-Exam nation by Ms. Kisielius
W TNESS: Carsten Stinn

Direct Exami nation by M. Huff
Cross- Exam nation by M. OQten

Redi rect Exam nation by M. Huff

W TNESS: G ay Rand

D rect Exam nation by M. Vasquez
Cross-Exam nation by Ms. Kisielius
Redi rect Exam nation by M. Vasquez
Recr oss- Exam nation by Ms. Kisielius
W TNESS: WMark Dagel

Direct Exam nation by M. Vasquez
Cross-Exam nation by Ms. Kisielius
W TNESS: Dan Seng

Direct Exam nation by M. Huff

Cross- Exam nation by M. Qten

PACE

660
695

697
706

708
736
759

761
791
804
807

808
815

827
838
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Il NDE X

PROCEEDI NGS:

W TNESS: Jack Mol ver

D rect Exam nation by M. Vasquez
Cross-Exam nation by Ms. Kisielius
Redi rect Exam nation by M. Vasquez

Request that the record be |left open

PACE

843
899
913
915
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--000- -

(BEG NNI NG OF TRANSCRI PTI ON)
(Proceedings begin at 9:04 a.m)

THE HEARI NG EXAM NER:  It's your turn.

CROSS- EXAM NATI ON
BY Ms. KISl ELI US:

Q Thank you. Good norning, M. Bi ngham
Laura Kisielius fromthe prosecutor's office. You
provided a | ot of great new information for us
yesterday, so | appreciate giving us the evening to
| ook over it, to cone back to ask you sone questions
t oday.

Can you start just by telling us when you
first learned that a second access road was bei ng
proposed by the applicant?

A | wll admt, ny history on the project is
nore limted, since | started in 2017, but | was aware
that there was a 2015 report of ours that had the

secondary access incl uded.

Q A report fromyour firn®
A Yeah, that's correct.
Q Okay. And when did you personally learn

about the second access road?

206 622 6875 | 800 8316973
production@yomreporting.com
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A | don't remenber exactly. It would have
been sometine in 2017.

Q About what? About which nonth?

A | don't recall.

Q Was t he purpose of your April 20, 2018
report to support a prelimnary design of the second
access road?

A It was to specifically look into the
geot echni cal aspects, slope stability related to the
secondary access road.

Q Ckay. And when were you given the
authority to start working on that report?

A | don't recall specifically. | think it
woul d have been 2017, late 2017, early 2018, but |

don't recall specifically.

Q Okay. Decenber, Januaryish tinme frane,
2017, 2018?
A |"'mgoing to guess early 2018, but | don't

recall a specific date.

Q Ckay. And then, when were you asked to
prepare the deviation request froml andsi de hazard
area regul ati ons?

A That woul d have occurred probably about --
it was |ike probably in April of 2018.

Q What, what part of April of 2018?

206 622 6875 | 800 8316973
production@yomreporting.com
www.yomreporting.com
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A | don't recall the specific date, you know,
the date of the docunment. It was sonetine before
that, and I don't recall the specific date.

Q Okay. What was the date of your first
devi ation request submttal?

A That was, if | recall correctly, the first
version of one of -- it was one of the exhibits. |
think that was April 24th, but |I'm guessing. But I
don't -- if I recall correctly, | think that was the
date of the first version, and the second version,
bel i eve, was May 15t h.

Q kay. So April 24th. And it does appear
that as Exhibit G27 is dated April 24th. And you
were first asked to prepare that deviation request in
April ?

A That's what | recall, yes.

Q kay. And then, what is the date of your
suppl enent al devi ation request?

A | believe it was May 15th. |It's al so one
of the exhibits.

Q And t hen, what was the purpose of the
suppl enental request submtted on May 15t h?

A That was addressing -- attenpting to
address any clarifications for county comments by M.

Sleight. On May 9th, there was a letter submtted by

206 622 6875 | 800 8316973
production@yomreporting.com
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t he county.

Q Okay. And then, in your supplenenta
request do you address the first criterion regarding
no alternate location for structures other than the
road?

A W -- as noted in the exhibit, based on
information fromthe project architect, we had
i ndi cat ed our understandi ng of the reasoning for the
bui | di ngs needing to be | ocated where they are, in the
upper plaza, which is where the deviation was
requested for the buil dings.

M5. KISIELIUS: Ckay. And A-37,
pl ease. Thank you. And then, | am|l ooking at page 6
of that docunent. And then, could you please scrol
to where it says alternate -- exactly. R ght there is
great.

Q (BY M5. KISIELIUS) So this is the -- this
is the paragraph that you're referring to?

A Yes.

Q Ckay. And, when you say we understand from
the project architect, that neans you' ve obtai ned
information fromthe project architect. This isn't
your own anal ysi s?

A Correct. W had discussions wth Perkins

WIIl about the building |locations in the upper plaza.

206 622 6875 | 800 8316973
production@yomreporting.com
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Q And did you -- did you personally talk to
anyone at Perkins WII?

A Yes.

Q You did. GCkay. And is there anything in

witing fromPerkins WII| regarding an alternatives

under st ood m ght have sonme nore information on that

t opi c.
Q kay. Did you read that variance request?
A To be honest, | amnot sure that | read
that one. It was just based on ny discussion with

Perkins WI| referenced that docunent.

Q Ckay. Does this paragraph address any of
the residential structures in phase two?

A It's referencing the buildings that are in
t he urban pl aza area.

Q Ckay. And it references the buildings,
t hough, in the context of the transportation center?

A Yes. But there is three buildings and |
understand they're kind of m xed between what
different uses are. Basically, different elevations

of buildings tend to be nore the residential versus

anal ysi s?

A Here in this exhibit we referred to the
other, | believe it was the zoning variance by Perkins
WIl. It was the other docunent referenced we

206 622 6875 | 800 8316973
production@yomreporting.com
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the transit tend to be |ower levels, is ny
under st andi ng.

Q Okay. But this doesn't explain why the
residential portions of those buildings need to be

|l ocated in this | ocation?

A No, | didn't get into that |level of detail.
Q kay.

A Qutside of ny area of expertise.

Q kay. So if you wouldn't mind in that sane

exhibit going to figure 23(b), which I think is the
| ast, the |last page of that document. So we spent a
lot of tinme on this figure yesterday.

When did you first provide this figure to
the county for its review?

A There was an earlier form This is an
updat ed figures that were included in our report that
was issued April 20th. There are sone additional
i nformati on added based on comments we'd received from
t he county.

Q Ckay. And then yesterday when you had

testified you provided a | ot of additional information

about this figure. |Is that correct?
A Correct.
Q Okay. Woul d you agree that that

informati on that you provi ded yesterday woul d have

206 622 6875 | 800 8316973
production@yomreporting.com
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been perhaps useful for M. Sleight prior to his
testi nony yesterday?

A Based on the comments that we received, ny
under st andi ng was, yes, and that's the reason for our
update, to provide additional insight and
clarifications.

Q Ckay. If you were to characterize this
figure as a percentage in design devel opnent, you
know, 10 percent, 30 percent, 60 percent design, what
| evel of design would you characterize this figure as?

A Vell, it's a report figure, not a design
drawing. So it would be hard for ne to clarify what
stage in design, since it's not really intended to be
a design drawi ng, but just to show feasibility of
retaining wall concepts to address slope stability
consi derati ons.

Q So it's nore of a concept |evel of design
or concept |evel schematic, not a design draw ng?

A In my opinion, it has to -- its purpose is
to show feasibility of a | andslide renediation
alternative.

Q Okay. Now, you nentioned that this figure
was i ntended to supplenent a figure that was provided
in your April 20th report. |Is that correct?

A. That's correct.

206 622 6875 | 800 8316973
production@yomreporting.com
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M5. KISIELIUS: Could I have you go to
Exhibit C33 and it's figure 23, and I, unfortunately,
do not have a page nunber for you. But | think the
report. M. Bingham m ght be able to | ocate that very
easily.

Q (BY M5. KISIELIUS) COkay. So this is the
original figure, and then 23(b) was neant to
supplenment this, this figure?

A That's correct.

Q kay. And in this figure 23, do you depi ct

ti ebacks or tieback cal cul ati ons?

A There's not tieback or tieback cal cul ations
inthis figure because we were just illustrating a
wal | | oad needed to provide the required factors of

safety, and our report lists a variety of different
alternatives for landslide repair that could be used.

Q kay.

A To achieve the | oad indicated.

Q Okay. And does it -- does it depict where
you antici pate ground water drainage to occur?

A It shows where the -- this blue -- this
bl ue line depicts where the ground water |evel would
be under this concept, which was further clarified in
t he Exhibit 37.

Q Ckay. Do you have any explanatory notes in

206 622 6875 | 800 8316973
production@yomreporting.com
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this figure?

A Regar di ng?

Q Anyt hi ng.

A There's -- not on this figure. There's
sonme di scussion in the text about different conceptual
retaining wall alternatives and/or slope stabilization
alternatives

Q kay. And the soldier pile wall depicted
inthis figure, does it extend 20 feet bel ow the base
of excavation |evel?

A As nmentioned, this is kind of a generic one
that's not depicting a specific type of earth
retention nethod, which is there -- specific nethods
are discussed in the report text, but not specifically
i ndi cated here on the figure.

The subsequent figure had an additi onal
concept that we -- we picked one of those alternatives
mentioned in the text and el aborated on it nore to
address the comments we received.

Q Ch. So in the text of the report you
provi de sonme alternatives, and then figure 23(b) you
pi cked one specific alternative and enhanced that in
23(b)?

A In order to clarify what was indicated in

the text in this report, but until it's specifically

206 622 6875 | 800 8316973
production@yomreporting.com
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di agrammatically depicted in this figure, in the
exhibit -- the later Exhibit A-37. That's where we

el abor at ed and picked one of the alternatives fromthe
text and showed nore of the details on the figure to
address the comments we received.

M5. KISIELIUS: Ckay. Could we go
ahead and go to that figure 23(b). So that's, again,
that A-37, the | ast page.

Q (BY M5. KISIELIUS) GCkay. Now, note 2
i ndi cates that the building basenment floor is going to
support lateral earth pressures bel ow the existing
grade. Was it yesterday that you disclosed for the
first tinme that this note was only neant to apply
after phase two was constructed or underway?

A That we nmaybe had specifically stated that.
| felt that it was inplied fromour figure, which,
again, was kind of a conservative estinate show ng
feasibility, which is -- reflects sone worst case
scenarios as far as deepest excavation. There wasn't
specific text in the prior one clarifying that.

Q So you've -- or have you indicated in any
of your subm ssion materials that the resisting force
of the phase two buil ding foundation or what that is
in conparison with the resisting force of the soils

that will not be excavated in phase one?

206 622 6875 | 800 8316973
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A Is this -- can | see the first page of this
exhibit? I'mtrying to remenber which. My 15th
Was -- there was -- I'mnot sure if it was admtted as
an exhibit. There was another document where we
clarified some nore of that, but | don't believe it
got inin time for an exhibit. It's a May 18th
geot echnical report letter addendum

Q So there's another report that you drafted
in tandemwith this figure in this report that you
have not provided to the county?

A That is ny understandi ng.

Q Okay. Could you generally describe what's
in that report, please?

A It was -- again, it was attenpting to
clarify sone of the questions that were in -- this
docunment was attenpting to clarify the questions from
M. Sleight's May 9th nenp -- | believe it was a neno
-- with specific questions, and the May 18th letter
that we were attenpting to draft in tandem was
addressi ng sone of the supplenental -- I"'mtrying to
remenber the title.

It was, | think, supplenental staff
recommendations. It was also a May 9th docunent that
had sonme other comments related to geotechnica

t opi cs.

206 622 6875 | 800 8316973
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Q So it addresses several of the questions
that M. Slate has regarding the design of this wall
or other types of geotech considerations regarding the
hill side?

A It was attenpting to provide -- actually,
the May 18th was addressing other comments that were
i ndependent of M. Slate's May 9th docunent. | don't
know who t he author of the specific coments in the
staff suppl enental reconmendati on were.

Q Ckay. Do you know why that report wasn't
provi ded to the county?

A | think essentially we didn't get it
finished in time to be submtted.

Q Ckay. Do you think that woul d be
information M. Slate would find rel evant or hel pful
in his determ nation whether to grant a deviation
request ?

A Potentially could provide sone additional
clarification.

Q Ckay. Let's stay on this, this figure for
a nonment and tal k about the tiebacks. You indicated
the tiebacks were not depicted in figure 23
originally?

A No. There was just general concepts

di scussed in the text.

206 622 6875 | 800 8316973
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Q kay. And so, can you explain how many
ti ebacks are going to be needed to support the wall in
phase one prior to excavation of the basenent for the
foundati on of phase two buil di ngs?

A We haven't done that anal ysis, because we
felt that was a | ater design detail that could be
provi ded because of the different options as far as
when tiebacks are installed and sequencing. There's
different flexibility in a soldier pile and tieback
desi gn and how you can do that and that would just, in
nmy opinion, be something that would be a | ater design
detail .

Q And that would be the sane then after
excavation of the foundation for the phase two
bui | di ngs, you haven't determ ned the nunber of
ti ebacks you would need to add to the wall at this
poi nt ?

A We determ ned the nunber of tiebacks to
provi de the | oad needed to achi eve the county required
factor of safety, which is what we understood was the,
you know, the feasibility question needing to be
addressed, not the details of what needed to be done
when.

Q So you' ve determ ned what the load is

requi red, but not details about how to acconplish

206 622 6875 | 800 8316973
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t hat ?

A We have detail ed, because of the coments
we received, how those | oads could be provided.
Haven't detailed that we need two rows before this is
excavated versus one row later. W didn't get into

that | evel of detail

Q kay. So that will be all information that
you'll provide |ater?
A That would -- in ny experience, that's

typically been provided at a | ater stage in design.

Q And when you say |ater stage in design, are
you tal king building permt stage or prior to building
permt?

A | would definitely expect it to be by
building permt, but whether it's sonetine before that
or not, I"'mnot as famliar with Snohom sh County's
expectations for those types of submttals.

Q How does it typically work in other
jurisdictions?

A It would typically be a building submtta
unl ess there was a separate earthwork permt.
Sonetinmes the shoring can -- sonetines tenporary
shoring can be done under an earthwork permt in ny
experience in King County.

Q Ckay. If we could talk a mnute about the

206 622 6875 | 800 8316973
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driving forces and fill surcharges that M. Slate

di scussed yesterday. You did testify yesterday that

you factored in the fill surcharge in your nodel
correct?

A That's correct.

Q kay. And you also testified that you did

not factor in the traffic surcharge?

A That's correct.

Q kay. | don't -- 1 don't recall. | could
have mssed it. Did you discuss whether you factored
in the hydrostatic surcharge?

A W did not discuss that, but based on this,
we indicated with one of our notes, | believe, that
basically it was going to require permanent drainage,
and so that would take care of not having hydrostatic
pressures added there.

Q Does that mean that you are going to be
dewat ering the hillside?

A It means in this particular area you would
have to drop the water surface fromthis |ight blue
line down to the dark blue |ine below the building,
and that would have to be a pernmanent drai nage nethod
used to do that.

Q And is that -- is that considered -- is

t hat considered dewatering? |'ve heard that term used

206 622 6875 | 800 8316973
production@yomreporting.com
www.yomreporting.com



N

o 0o B~ W

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

VERBATIM REPORT OF PROCEEDINGS; May 23, 2018

675

alot.

A Dewat eri ng, drainage probably in this
context could be used synonynmously. [It's |lowering the
water table, and it has to be | owered permanently so
that you don't have to design for the additional
hydrostatic or water force that would be pushing on
that area between the light blue and the dark bl ue
lines.

Q Okay. So you either need to consider the
hydrostatic surcharge or drain, so it elimnates the
need to consider it?

A Correct.

Q Ckay. D d you factor in a rain on snow
sur char ge?

A In my opinion, that's kind of related to
t he drai nage, because rain on snow, you're going to
get nore ground water and/or surface water that
relates to that. You m ght get sone -- that would
probably be one of the main ones. You mght get a
little bit of increase in unit weight of the soil from
t hat .

We have a ground water table that's quite
hi gh al ready, but that was not sonething that we
specifically looked at. | don't know that that's a --

in my opinion, sonmething that is a feasibility |eve
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i ssue, given the margin that we have between this
particul ar existing |oad versus what we've seen done
on other projects that a | ot higher |oads can be
provided by simlar systens.

Q But right now, you' re planning to design a
wal |l that's going to carry a particular | oad?

A We're not designing. W're trying to show
feasibility of a certain wall type in order to
illustrate that it is a feasible nethod to provide
this resisting force for slope stability.

Q For the potential |andslide surcharge, did
you factor in or were you considering a shall ow or
deep seated | andsli de?

A We basically put the inputs in and let the
nodel -- it basically runs through several searches
and it searches for shall ow and/or deep. So we were
basically considering both types and just let the
nmodel pick out what the critical or m ni num surfaces
were, and we've depicted the two m ni num surfaces.
One that's nore related to this retaining wall, one
that's related to ot her excavation west of the
rail road.

Q So would this one be considered a shall ow
| andsl i de?

A | think it probably depends who you talk to

206 622 6875 | 800 8316973
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and what you consider shallow versus deep. There's
probably sonme -- but | would consider this kind of a
noderately deep landslide. This is about 30 or 40
feet. Shallower slides you m ght consider and sone of
-- some of the slides docunmented in the area tend to
be what | would consider nore shall ow, upper five
feet, sonething like that.

Q So the green, that green |ayer there is a
fat clay layer or lamon, lawton clay. The nodel

didn't factor in a |landslide that would take in those

-- that layer of soil, correct? It doesn't appear
t hat way?

A It didn't. Based on our explorations, we
didn't see indications of -- as a geotechni cal

engi neer, when you're doing explorations, you' re often
| ooking for signs of instability, which mght -- in
the lawton clay it's typically see nore fractured or
slick and sided zones.

There was not -- in the three borings that
we did at the bottom mddle, and top of the slope, we
didn't see nuch indication of that at this |ocation.

It is sonething that happens in |ocations in the
general area around Puget Sound, but we didn't see
those in our explorations. So we didn't attenpt to

try to capture that based on our explorations.
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Q Ckay. Don't the boring |ogs, though
suggest that there's a potential for lack of strength
inthis lamon clay |ayer?

A As was di scussed yesterday and nenti oned
sonme of our strength paraneters were lower at this
particul ar section above the access road, secondary
access road, than further north.

And again, since we're trying to illustrate
feasibility of concept, we tended to pick conservative
sinplifying assunptions for our nodel and we had sone
| oner cohesion values that's quite lower in this
particular |ayer here at the location than it was
further north. So we were picking conservatively
| oner strengths than we had in other |ocations.

Q So you depict the | oad that you' re focused
on here at 78,000 pounds per foot. | said that -- |
said that correctly?

A Yeah.

Q Do you anywhere here or in the text of this
report, on this figure and the text report explain how
you arrived at that figure; that is, show the
cal cul ations for how you got there?

A As far as how we got the 78,0007

Q Correct. Yeah.

A In the -- |I'm maybe confusi ng which
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exhibits. | believe that we had discussed this in our
original report that this appeared in the fact that we
developed it in order to achieve the target factors of
safety, but I'mnot renenbering exactly which exhibit.
| think it m ght have been C-33, but | don't recal
specifically.

Q kay. And | do recall seeing in C33 talk
about the use of the Morgan stern price nodel, kind of
a generalized discussion about the nodeling. But I
don't renenber -- recall seeing any, any cal cul ations
regardi ng how you arrived at this nunber. Does that
sound right?

A The calculations are inplicit in the sl ope
stability analysis. In other words, we're running the
sl ope stability analysis and we're increasing this
| oad here until we achieve the county factors of
safety required. So it's..

Q So you're kind of -- so that's --

A It's kind of in the nodel as opposed to a
separate hand cal cul ati on.

Q Al right. So 78,000 is the answer, but we
don't know how you did the math to get there, but what
you're saying is that it's the nodel got you that
nunber ?

A In ny experience in running slope stability
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wi th geot echni cal engi neers | ooking for earth
pressures, it's a fairly comon practice to apply a
| oad that would represent a retaining wall until you
get to the target factors of safety, and then,
dependi ng on which retaining wall type you select in
order to get those |oads, you run through other
calculations to just denobnstrate that, okay, we can
achieve that kind of load with practical nethods.

Q Monitoring well 122 suggests liquefiable
soils in the vicinity of the retaining wall, correct?
| think you actually mark nonitoring well 122 on this,
and does that indicate |iquefiable soils around the
area of that nonitoring well?

A In that particular exploration, there was
conditions that would be typical for |iquefaction.
Some ot her ones nearby, as M. Slate nentioned, do not
i ndi cate |iquefaction.

Q Ckay. Have you done -- did you do any

boring analysis at the location of the retaining wall?

A At this retaining wall?
Q Yes
A We have this other boring HC 12 down at

that | ocati on.
Q But none at the site of the retaining wall?

A | guess in geotechnical terns, the boring
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12 is probably as close as you're going to get to --
it's close, adequately close to the retaining wall.

Q Ckay. And what did HCl2 show? Any
potential for l|iquefaction of soils?

A In that particular boring, to be honest,
"' m not remenbering off the top of ny head the results
we had for that particular boring.

Q So do you know how far down the retaining
wall will have to go subsurface in order to avoid
Iiquefiable soils?

A This lower unit is of a density such that
we would not anticipate -- this orange |ayer is of a
density we woul d not anticipate having |iquefaction.
We depicted here that the soldier pile wall going
about 20 feet below that just based on typical -- our
experience what we've seen in other soldier pile walls
t hat have been desi gned.

So it's going probably nore |ike 20 or 30
feet into nonliquefiable material based on the density
of that underlying material, glacial outwash that
woul d be glacially overridden and dense. Actually,
it's nostly, you know, the density, you get sonething
dense enough and then it wouldn't |iquefy.

Q And aren't there other areas onsite where

the liquefiable soils go down 47 to 50 feet?
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A Not at this |ocation, but when you get
further over to the off site area west of the railroad
tracks, those conditions are a bit different
subsurface conditions, |ooser soils.

Q Wul d you plan on doing nore boring
anal ysis? | know you said HC12 is really, really
close. Wuld you do nore boring analysis at the
| ocation of the retaining wall when designing the
wal | ?

A That woul d be sonmething that -- quite
possi bly sonet hing we woul d | ook at once the final
| ocation of that wall is certain that we mght need to

do sone other borings there for final design

Q Wul d that be prudent?
A Yeah.
Q kay. And so, can you tell us once again

what that blue dashed line is?

A This |ight blue?
Q Yes
A That's where the ground water originally

was before we depicted this excavation. So, would you
like nme to flip to another exhibit to try to --

Q Sure. Go for it.

A So you can notice the dark blue line here

is reflecting having to be | owered.
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Q And you're | ooking at, just for the record,

that was Exhibit 20 -- oh

A. C. Yeah, it's --
Q Figure 20 --
A -- basically the sane in ternms of the

ground water, but it was figure 22.

Q O Exhibit C 337

A Correct.

Q Ckay.

A |"mtrying to get up to an existing

condition, and they're not overlaid, but this blue
line is basically higher than where that |ight blue
line was in Exhibit 37. So we're just trying to
depict the fact that this existing ground water
condition is higher, represented by that |ight blue
line. The dark blue line is it's been dropped down
fromthe light blue line to go underneath the
basenent .

Q Oh, | see. And you explained that earlier,
that the blue line is where you woul d be essentially
| onering the ground water |evel to?

A Correct. Wth a permanent drai nage.

Q Have you quantified how nuch water needs to
be col |l ected and drained fromthat area?

A No, we haven't at this stage in show ng
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feasibility. That's, again, sonething that in my mnd
is a later drainage design when you're trying to size
pi pes and figure out your pernmanent drainage system

Q And have you presented a plan for how to
dewater the area -- well, | guess it would be around
the retaining wall or underneath the surface of the
phase two buil di ng foundation?

A No. Buil ding permanent basenent wal |
drainage is pretty comon. In my opinion, it's just a
matt er of depicting what kind of pipe sizes you m ght
have to pick a nmethod on, depending on how rmuch you're
| onering and what your flows are, whether you can
gravity flow or whether you have to have sonething
that's actually got a punp.

But again, in nmy opinion, that's sonething

that's a |l ater design stage type of design el enment.

Q kay. On page 35 of Exhibit C33 -- you
don't have to pull it up, but you're welcone to if you
want to -- you state that ground water pour pressures

are a key factor in estimating slope stability and
that additional investigations or analyses should be
performed to estimate how ground water pour pressures
vary perpendicular to the bluff face and along its

| engt h?

A Could | get 35, please.
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Q Okay. Report 35. Thank you. So that
woul d be --

Sorry. Could you..
-- PDF 40, | believe.

A Onh, PDF.

MS. KISIELIUS: No, no, no, you got
it. You'reright. | was saying you re on PDF 40.
It's page 35 of the report.

Q (BY M5. KISIELIUS) Yeah, and the section
7.1.1, landslide hazard areas.

A Ckay. Right here.

Q So ny question would be, if ground water
pour pressures are a key factor in estimating slope
stability, would the results of those studies be
relevant to M. Slate's decision whether to grant a
devi ation from safety standards?

A In our 2018 explorations we did three new
borings and installed five vibrating wire piezoneters

in order to gather further information, and that

information's been included. It was included in the
original report. W got sone updated -- we're still
monitoring it, | guess, and so, but the original

information was included in table 2 in Exhibit 33 for
t hose new -- those three new explorations for the

secondary access road.

206 622 6875 | 800 8316973
production@yomreporting.com
www.yomreporting.com



N

o 0o B~ W

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

VERBATIM REPORT OF PROCEEDINGS; May 23, 2018

686

Q But, but this -- so this is your April 20th
report, and you indicate additional investigations or
anal yses shoul d be perforned, which indicates that you
haven't conducted those studies yet. Maybe we're
tal ki ng appl es and oranges.

A Well, for the secondary access road we' ve
got these new explorations for other site |ocations.

Li ke, for exanple, to the north, there may be a need
for getting nore -- attenpting to get nore ground
water information for |ater design on those |ocations.

Q So, and where is the information you
obtai ned for the second access road? Gkay. That's

what you were denonstrating --

A This information here.
Q -- denonstrati ng yesterday.
A This boring was done back in 2015. These

three borings were done for the secondary access road
in 2018.

M5. KISIELIUS: Ckay. So then, on
page 38 of the report, so 38 of the -- yeah, actually,
if you... W' re about 10 pages off.

A PDF page?

MS. KISIELIUS: Report page. Thank

you. So PDF page 43.

Q (BY M5. KISIELIUS) You state that drainage
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of ground water and slopes with potentially

liquefiable soil could be used to mtigate

I i quefaction, because |iquefaction will not occur if
the soil is not saturated.

This refers -- we talked a little bit about
dewatering the hillside. 1|s that what you're

referring to with this mtigation, potential
mtigation nmeasure?

A Yes, and | would say that there's differing
i nformati on about, you know, |iquefaction in the
sl opes. There's several borings that don't indicate
much potential and ot her ones that naybe indicate a
little potential. They tend to typically be in very
thin, saturated sand zones.

Q | s that why you indicate that you need to
study the effectiveness of this potential mtigation
nmeasure? It mght mtigate in sone areas of the
hillside, but not -- hillside, but not others?

A | think that's generally accurate. To the
north, again, the section B that was | ooked at sl ope
stability, that additional information, | think, would
be beneficial at that |ocation.

Section B, above the secondary access road,
we' ve gai ned, you know, a fair bit of additional

information there, and we've kind of conservatively in
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our slope stability nodel included a high ground water
| evel .

Q But do you believe it would be prudent to
attenpt to dewater the hillside near the secondary
access road?

A So, in our stability analysis, based on how
we conservatively nodel ed the ground water and
i ncl uded basically the highest results fromthose
vibrating wire piezoneters as opposed to putting in
the fact that there's kind of a | ayer cake of
different |l ayers that are water bearing and have
per ched water.

| nst ead of picking a whole bunch of
di fferent ones, we picked the highest one and assuned
that the ground water pour pressures apply to every
soil unit below that, which is a conservative
sinplifying assunption for our analysis, to indicate,
you know, feasibility of slope stabilization nethods.

So we feel like we've kind of
conservatively nodel ed the ground water conditions.

Q And you don't believe then that dewatering
the hillside would prevent potential slides?

A It could help inprove the stability, but
based on the anal ysis we've done, based on the ground

wat er | evels included in the analysis, those anal ysis
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indicate that we wouldn't need to dewater off site of
t he property.

Q Okay. So that that would not be --
dewatering the hillside is not sonething the applicant
i S proposing?

A Not at this tine.

Q Al right. So you nentioned yesterday that
you're famliar with the requirenments of what's
required in a geotechnical report, correct? And
that's in 3063B1407?

A Yes.

M5. KISIELIUS: COkay. Could | bother
you to pull up Exhibit K-31, page 313. It is. Yes.
And if you could scroll down to 140. Thank you

Q (BY M5. KISIELIUS) So this is the section
cont ai ni ng geotechnical report requirenents?

A Yes.

M5S. KISIELIUS: GCkay. And could you

scroll down to subsection 2(j).

Q (BY M5. KISIELIUS) Could you read that,
pl ease.
A The proposed net hod of drai nage and

| ocations of all existing and proposed surface and
subsurface drainage facilities and patterns and the

| ocati ons and nmet hods for erosion control.
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Q So this is sonmething that's required to be
contained in a geotechnical report?

A Based on the code, yes.

Q Okay. And does your report provide that
i nformation?

A We depict the |ocation of where the creek
conmes into the diversion structure on our site plans.

Q That's that one blue dashed |line that cones

out of the wall?

A No.
Q No?
A As far as the drainage |ocations, let ne

flip back to. Mght not be specifically | abeled as
such, but... Chevron, Chevron Creek's depicted here,
the diversion structure -- I'msorry -- is this little
box right there.

Q So that's one, one point of drainage?

A That's one point of drainage. There's
about four drainages along the slope that are | abel ed

-- label ed them drai nage one, two, three, and four.

Q Those are all existing drai nage points?

A Yes. Well, drainages as in drainage
basi ns.

Q Dr ai nage basins. Ckay.

A This, this actually has a Chevron Creek

206 622 6875 | 800 8316973
production@yomreporting.com
www.yomreporting.com



N

o 0o B~ W

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

VERBATIM REPORT OF PROCEEDINGS; May 23, 2018

691

that is -- I'"'mnot certain on perennial versus.
That's kind of not ny area, but there's -- fromny
know edge, there's definitely nore water flow ng
through this one all the tine.

M5. KISIELIUS: COkay. Could you go

back to K-31, please. | think it's on the far right.
And J agai n.
Q (BY M5. KISIELIUS) The proposed mnethod of

drai nage and | ocations of all existing and proposed.
So you indicated where existing is and where the

dr ai nage basins are. |In this, your report, do you
provi de the proposed net hods of drai nage?

A We m ght not specifically nention the types
in those other exhibits we tal ked about, you know, the
per manent drai nage being required for the difference.
That's an area where it's often included in, you know,
ot her drawi ngs and design. |It's an area we could
clarify in our geotechnical report if that's needed to

denonstrate the feasibility.

Q O conply with the report requirenents?
A Yeah.
Q Yesterday M. Vasquez asked you to conpare

the anount of information the county is requesting
with the amount of information that is often requested

by other jurisdictions. Do you recall that question?
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A Vaguel y.

Q Are there jurisdictions that ask for
simlar or nore information than what the county's
asking for when that jurisdiction's asked to deviate
fromsafety standards?

A | think it's an inportant thing to clarify,
you know, at what stage in a submttal process it is,
and that, in ny experience, has been a little
different on this particular devel opnent project, in
that it's -- a lot of our work had been to address
feasibility and EIS itens.

And | realize there's also kind of a
permtting side that gets into design plans. So it's
difficult for me to answer that question wthout the
context of exactly where we fall on this.

Q Vell, you submtted two deviation requests
to the county asking the county to deviate from
| andsl i de hazard area safety regulations. So |I guess
that's -- 1'd like you to consider that phase of this,
this process.

When ot her jurisdictions are asked to
deviate fromsafety standards, do they ask for the
simlar -- for simlar type of information that the
county's asking for?

A | think, in ny experience, those types of
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t hi ngs have been done at a later stage in the design
process, but that the information would be generally
simlar to what is being required for the deviation.
Q Do you know, is there anything in the
county's code that limts what the county can request
when bei ng asked to deviate fromsafety standards?

A Wul d you m nd repeating that question?

can give the applicant?

nostly on the geotechnical geol ogi c hazard areas of

the code for the work that we were doing.

M5. KISIELIUS: Can you just scroll

down to N. Just like... You're alnost there.
Q (BY M5. KISIELIUS) And what does N say?
A Any other information necessary to

determ ne conpliance with this chapter.

concern is when determ ning whether to grant these

request ed devi ati ons?

one being basically showi ng that equal protection is

bei ng provided in conparison to code setbacks.

Q Yeah. |s there anything in the county code

that limts a request for information that the county

A | guess I'm-- I'"muncertain. |'mfocused

Q Do you understand what M. Slate's primry

A My understanding is that it's based on the

code requirenents, that the two indicated, the second
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Q And the purpose of that provisionis to

protect the safety of buildings and people, correct?

A That is ny understanding of the intent of
t he code.
Q Do you know how many people mght live or

work in the proposed buildings that are within the
| andsl i de hazard area or setback?

A | don't know the specific nunber in the
three towers, no.

Q So you and M. Slate are both engi neers

You're both math people, right? Like nunbers,

figures?

A Bot h engi neers, yes.

Q Yes. You don't like math, though?

A Vel |, kind of not either like or dislike
for math.

Q Do you think it's unreasonable for M.

Slate to ask for additional information or to seek
cal cul ati ons before making a decision to allow the
applicant to deviate fromsafety standards?

A No.

Q If you were M. Slate, would you like to
see the information he's requested or cal cul ati ons
prior to granting the requested deviations?

A | think if I were in his position,
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probably woul d have sim | ar response.
Q Thank you. | really appreciate your tine

t hi s nmorni ng.

REDI RECT EXAM NATI ON
BY MR VASQUEZ:

Q Thanks, M. Bingham Just a couple
questions. The deviation requests, are they usually
done in the feasibility part of the project?

A In my experience for King County and
Seattle specifically, when we've requested deviations
from-- and their designation is in environnentally
critical areas, it's been done at a later stage in the
desi gn process, and nore of the design information is
avai lable to draw fromthis answering those types of
devi ati on requests.

Q Ckay. There was sone questions about
conplying with the deviation requirenents, the
alternate | ocation, and a geotechnical report that
denonstrates the alternative setbacks provide
protection which is equal to that provided by the
m ni num st andard set backs.

What's the difference between stabilizing a
sl ope and the setbacks?

A | would say that the intent of a setback is
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to keep structures away from sl opes that are unstable
versus | andslide stabilization is actually changing
the stability of the slope versus a setback woul d
really be changing the stability of the slope, but
rather relocating -- or not relocating -- excuse ne --
but preventing a structure frombeing within an area
that m ght be inpacted by an unstabl e sl ope.

Q Thanks, M. Bingham That's all | have

MR, VASQUEZ: One clarification, Your
Honor. That May 18, 2018 letter, we're not submtting
it for purposes of the hearing, but we're going to
submt it for the application record and obviously
give the county a chance to look at it. But we're not
going to talk about it at the hearing.

THE HEARI NG EXAM NER:  Ckay.

MR VASQUEZ: We'd like to call our
next w tness, Mark Davies.

THE HEARI NG EXAM NER: Do you sol emnly
swear or affirmthe testinony you are about to give in
this proceeding is true and correct?

MR. DAVIES:. | do.

THE HEARI NG EXAM NER:  Thank you.

Nanme and address, please.
MR. DAVIES: M nane's Mark Davi es.

Addr ess. | work for MG SYR, | ocated at 615 Second
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Avenue in Seattle.

MR. VASQUEZ: M. Davies, you' re kind
of tall, so you m ght have to adjust your m crophone a
little bit.

THE HEARI NG EXAM NER:  Just pull a
little harder. There you go.

MR, VASQUEZ: Not that tall.

DI RECT EXAM NATI ON
BY MR VASQUEZ:
Q M. Davies, can you please tell me what

your occupation is?

A l"'ma licensed civil engineer.
Q Do you have any specialization?
A Pr of essi onal engineer for civil

engi neeri ng.

Q kay. And when did you receive your
degree?

A Bachel or of science degree fromthe
Uni versity of Washington from 1994.

Q Ckay. Have you got any ot her degrees or
certifications or anything |like that?

A | have a couple of other accreditations.
Lead AP and al so DBI A associ at e.

Q Can you tell nme what those are, what those
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mean?

A So lead is a lead for buildings, soit's a
certification program |'ma design -- DBIA stands
for design build. It's another type of way to proceed

with projects. So, you know, on design bid build,
it's design build where you work with contractors.
Q kay. And you said your currently enpl oyed

at SVR |s that correct?

A MG SYR That's correct.
Q Mi-g-s-v-r?
A Yeah.

Q kay. And how | ong have you been enpl oyed
t here?

A | started with MG SvR at that tine in
1997. | did take two years off, from 2006 through
2008, when | thought | wanted to be -- work for a
contractor, and at that period | realized | like the
desi gn side and went back to SvR

Q Ckay. | thought you were going to say you
did sonething fun for two years. Wat is your current
did -- what is your current role at SvR?

A Current role is director of infrastructure
and Seattl e operations.

Q Are you famliar with this project, the

Poi nt Wel |l s devel opnent project?
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Yes.
Q And how are you famliar with this project?
A | started on the project from 2009 as the

civil engineer designer working with the architect on
the infrastructure onsite.

Q And when you're tal king about the
infrastructure, what specifically are you talking
about ?

A Infrastructure woul d be roads, utilities,
dr ai nage, gradi ng.

Q Have you provided or prepared any reports

with respect to this devel opnent project?

A | have. The targeted drai nage report.
Q C-31. Is this the report you've prepared?
A It's one of them It's the short plat, and

there's al so another one for the urban center.

Q kay. And is that the other one?
A Yes.
Q kay. And fromwhat | see, the report was

originally authored in March of 2011. That's correct?
A Correct.
Q And you have subsequent or suppl enents or
revisions to that report?
A That is correct.

Q Ckay. Wiat's the reason or basis for those
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revi si ons?

A The revisions is response to the county
comment s t hroughout the years.

Q Okay. So you have either comunicated with
the county or reviewed comment -- witten comrents and
you provi ded?

A That's correct.

Q Just in general, in your opinion or
under st andi ng, have you responded to all of the
county's coment s?

A W have to date.

Q kay. Let me ask you this. You have said

that part of your responsibility is the drai nage

desi gn?
A That's correct.
Q Correct. And did you have any

responsibility for the drai nage design in the second
access road?

A Yes, we did.

Q Ckay. And what exactly was your
responsibility with the drai nage on the second access
road?

A Dr ai nage access road woul d be the
collection of the surface water fromthat new

i npervi ous surface and | andscaped area, and collecting
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and conveyance and water quality treatnent for
conveying and di scharge to Puget Sound.

Q Okay. Is that contained anywhere in this
report that's been marked as C- 327

A We do highlight that we have included those
areas in the report, yes.

Q Ckay. Can we turn to those pages?

A It would also be in the appendi x. W have
t he basin areas.

Q Whi ch would it be subbasin sumary, or...?

A If I can find it for you. Doesn't seemto
be. Looks like we broke it. Maybe we need to cl ose

it and reopen it.

MR. VASQUEZ: | think we're going to
have to -- | think we mght have to restart this, Your
Honor .

A Go back up. Let's start on --
Q There we go. GCkay. Back to the question

Do you have a depiction of the drainage as it relates
to the secondary access road?

A So, this diagram shows the basin areas,
whi ch includes the second access within outfall nunber
two. Qur sheets C300 series shows the grading and
drai nage plans, identifies that conveyance system

Q Ckay. And can you briefly describe the
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conveyance system for that drain |ocation?

A For the second access?
Q For the second access. Correct.
A If you pull up the grading sheets, it's

hi ghlighted nore clearly in those draw ngs.

Q I n which drawi ngs are they?

A That woul d be the urban center application
pl ans.

Q And it's the C series of?

A Correct.

Q Ckay.

A Here we go.

Q Ckay. Show us where the drainage | ocation

A So apparently we show on the second access
we have the conveyance system com ng down coll ecting
in the stormdrain system (unintelligible) just in

sheets, crosses the secondary access bridge, down

-- discharges to outfall nunber two.

Q That is Chevron Creek drai nage?

A That is not Chevron Creek.

Q Ckay.

A That is just the onsite collection drain

system There's another bypass system

through a water quality facility, conveyance down into
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production@yomreporting.com
www.yomreporting.com



N

o 0o B~ W

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

VERBATIM REPORT OF PROCEEDINGS; May 23, 2018

703

Q Oh. I'mtal king about the actual drainage
area that's affecting the secondary access road.

A So for Chevron Creek, there was questions
yesterday. You can see right here, this is the
exi sting sedi nent basin where the creek is currently
bei ng conveyed froma creek into a pipe system W
had kind of noved that up to the second access, and
then that's being routed around to its current
| ocation at the north, North Creek.

Q kay. So let ne make sure | get this
right. What is the current description of the Chevron
Creek drai nage col |l ection systenf

A Repeat the question.

Q Can you describe for me the Chevron Creek
drai nage systemthat's currently on the property?

A Currently on the property, cones in as a
creek in a conveyance swell and then being picked up
in a concrete base, and I know fromthere it's being
pi ped and di scharged to outfall nunber one.

Q Ckay. So there's ground water or surface
water collecting in the creek at sone point on the
hillside; is that correct?

A Correct.

Q kay. And what is your plan for drainage

for the secondary access road with respect to that
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Chevron Creek drai nage?
A So where we bhisect it, that's where we are

novi ng kind of that collection culvert |ocation up to

t he edge of the new wall, collecting that. Then on
our section for the roads you'll see where the wall
col | ects.

It's working with a geotechnical engi neer

right el evations can be conveyed to that pipe system
or conveyed further to the west.
Q Ckay.

A We al so have, as shown on basically

be collected into a infiltration system That's kind
of per the county's typical upstream of kind of

concrete sidewal k | ocati ons.

We're just relocating where it's being picked up and
redirected around the facility.

Q Okay. And the relocation of that area

side of the road or is it on the road? Were exactly

is it?

on that drainage wall, which can be conveyed -- at the

upstream of the road, anything that cones through wll

Q kay. So you're not changing the character
of the creek or the drainage at all, are you?
A We're not changi ng the character, no.

where the water's being picked up, is that on the east
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A So where we're picking up Chevron Creek

woul d be north of the road.

Q Oh, north of the road?

A Correct.

Q kay.

A North. North.

Q And that drainage goes all the way under

the railroad tracks, correct, the pipe?

A There's a short section. It does go
underneath the road, but there's a short section
currently where it's daylighted and then repicked up
in culverts.

Q Ckay. And then your design planis to
redirect all that water into a underground coll ection
system sonmewhere further on the property?

A For Chevron Creek, it's reconnecting to the
sanme | ocation east of the tracks.

Q Do you recall what particular comment by
the county you were responding to with respect to the
Chevron Creek collection redesign or design
recomrendati on?

A |"'mnot sure if there's a particular
guestion as nore on the drai nage of the second access
and how we are collecting, conveying, including the

second access, in our conveyance water quality
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facility treatnent.

And then, just as part of the engineering
design, we had to accommopdate offside flows through
and around our site.

Q kay. There's al so questions rai sed about
drai nage at that nmonitoring well 122, and have you
t hought about how that drainage m ght work or how t hat
dr ai nage m ght be acconpli shed?

A That drai nage is subsurface, and that woul d
be really accommodated with the buil ding devel opnent.

Q Ckay. And is that a fairly comon or not
unusual drai nage systenf?

A That's a common, typical system correct.

Q Ckay. | think that's all the questions

have for you, M. Davies.

CROSS- EXAM NATI ON

BY Ms. KISl ELI US:

Q Good norning. Just a couple, M. Davies
A Sure.
Q Can you confirm whet her the purpose of the

targeted drainage plan is to denonstrate collection
and conveyance of surface water?
A It is technically surface water drainage

col l ection, yes.
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Q Okay. And your report doesn't cover the
coll ection and distribution of ground water at the
retaining wall or anywhere else onsite, correct?

A Correct.

Q That's all | have. Thank you.

THE HEARI NG EXAM NER:  Thank you, M.
Davi es.

MR. HUFF: Your Honor, it mght take a
few m nutes for our next witness to bring up exhibits
that will be relevant. Does now nake sense for a
break?

THE HEARI NG EXAM NER:  Sure. Ckay.
We'll come back in 15 mnutes. It will be 10:25.
Does that work?

MR. HUFF: Thank you.

THE HEARI NG EXAM NER: W' Il be in
recess until 10: 25.

(Break in recording.)

THE HEARI NG EXAM NER:  Are we ready to
get restarted?

MR HUFF: We are.

THE HEARI NG EXAM NER: M. Huff,
what's next?

MR HUFF: We would like to cal

Carsten Stinn, please.
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THE HEARI NG EXAM NER:  Okay. Do you
solemly swear or affirmthe testinony you are about
to give in this proceeding is true and correct?

MR. STINN. | do.

THE HEARI NG EXAM NER:  Nanme and
addr ess, pl ease.

MR STINN: Carsten Stinn. | work

Fifth Avenue in Seattle.

DI RECT EXAM NATI ON

BY MR HUFF:

Q And what is your job title with Perkins
WII?

A |"ma senior project architect.

Q And can you tal k about your educationa

background, please?
A | have a di pl oma engi neering degree from

Germany, which is equivalent to a naster's degree in

Uni versity of Washington for two quarters in an
exchange program And | have lived in Seattle since
1991.

Q How | ong have you been wth Perkins WII?

A. Si nce 2009.

with Perkins and WIIl Architects. The address is 1301

architecture, University of Alin, and | studied at the
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Q Can you describe generally your job
responsibilities, please.

A |"ma project designer, project architect.
| straddle both roles. And |I've worked on this
project in 2009. | direct |large teans on and from al
facets of architecture in our office.

Q And you prepared the variance request for
the high limt, correct?

A That is correct.

Q Before we get to that specific docunent,
can you pl ease tal k about some of the thinking that
went into the design and why the buil ding,
particularly these buildings in particular are at the

| ocation that they are?

A In regards to the upper plaza?

Q Yes

A The -- I'msorry. The location -- |I'm
sorry. |I'mgoing to go over so you can see this. The

| ocation that we chose for the buildings of the upper
pl aza was a | ong exploration. There were nmany
alternatives that we | ooked at in our office.

As you all have pointed out, there are
quite a few choke points, one being the single access
road from R chnond Beach Drive, then having to

accommodat e now a second access road on a relatively
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smal | parcel of the entire site.

W saw this as a very inportant conponent
of the entire devel opnent, because it connects the
plan -- master plan back to the community. It was
important to the design team and it was al so pointed
out by the county, there should be public anenities.

So we had a first responder office |ocated
at the entry of the site where police and EMI coul d
have a location, a -- there was a retail podi um
pl anned that is equally -- could equally be servicing
t he surrounding community as well as the Point Wlls
devel opnent .

On top of that, or below all that, is a bus
turnaround that would connect in a multinodal fashion
the planned light rail station or rail station through
t he buses and allow -- allow the inhabitants or
tenants of this devel opnent to go north to Bellingham
or south to Seattle.

The buil dings thensel ves were |ocated in a
way that we wanted to mtigate and mnim ze the view
i npact on the surrounding communities. As it
currently stands, the hillside east of the urban plaza
is fairly steep, and as we heard about, prone to
| andsl i de hazards.

So currently, there aren't -- there aren't
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many residences in that area. The first ones that
appear are -- don't quote nme on it, but there are 150
feet higher than this devel opnent. So our design
intent was to mnimze the views of the parcels that
are located to the southeast, that are |ooking across
the site, and the parcels that are located directly
east would be | ooking over this, this area.

We did view studies to show that |ocating
sonme bulk here is less of a view inpact than having
buil dings located in this area because of the view
angl e of the upland parcels.

The | ocation for the rail station and the
two platforns is nmandatory to be sonewhere in this
vicinities -- vicinity. The guide rail has to be --
there has to be a straight line. The tracks need to
be straight in an area for the train to stop next to a
pl at f or m

We conbi ned the second access road as a
concourse type overpass to the proposed rail station
so there would be el evators and escal ators for ADA
accessi bl e access down to the southbound and
nor t hbound pl atform

Q So if | understand you correctly, there is
very little flexibility in ternms of where the commuter

rail station is?
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A That is correct.

Q While it could be further to the north
there are sone negative inpacts for nmoving it in that
direction, correct?

A That is -- that is correct. |If, if the
station -- the station could be noved further to the
north, that is absolutely right, and that could be --
|"msorry. There could be a point somewhere here
where the station connects to the site. That would
inply that traffic would have to cross over into the
site, and it would include the anpbunt of traffic on
the entire Point Wells property.

The initial design concept was -- the
intent was to mnimze the anmount of car traffic on
the site and encourage bi king and pedestrian traffic
patterns. So the logical point for us was to pick a
| ocation for bus train access that is all concentrated
at this upper part of the site.

Q And by concentrating it on the upper part
of the site, you mnimze the distance vehicles need
to go to get to the station, or pedestrians, correct?

A Correct.

Q And there is no other practical |ocation
for the transit center, the bus aspect, correct?

A. That's correct.

206 622 6875 | 800 8316973
production@yomreporting.com
www.yomreporting.com



N

o 0o B~ W

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

VERBATIM REPORT OF PROCEEDINGS; May 23, 2018

713

Q Can you explain briefly how that bus
transit station works?

A Yes, | can. There's a Ri chnond Beach Road
enters the site. The property line is about here. At
this point, the road is being split into four roads,
one on the east side that leads up to the site, to a
turnaround. You enter across the bridge, along the --
al ong the big access center road and fromthere on,
dependi ng on what | ocation sonmebody wants to go to,
they can enter the south village, the central village,
or the north village.

On the way out you basically use the
sout hern, the southernnost part of the bridge, turn to
the right, there's a ranp that goes down and connects
back onto Ri chnond Beach Drive in order to access the
par ki ng gar age.

There's an area in between which is
basically two lanes that |ead into a parking garage as
well as a bus hub. So the bus hub is located directly
underneath this turnaround area on the first parking
level. So for --

Q Just so I'moriented. You said earlier
that the property line is there on the right-hand side
of that exhibit. 1Is that currently where the gate is

and there's, | think, like a scal e house or sonething
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i ke that just outside that gate?

A | believe so.
Q Ckay. So we're oriented.
MALE VOCE:: As doIl. | believe it's
t here.
Q (BY MR HUFF) Are there other design
i ssues that require the both the bus and the -- this

potential Sound Transit station to be at that
| ocation?

A The goal was to create this, this transit
hub in an area where it is a connector to the
surroundi ng conmunity. | nentioned that before.
Having the transit center | ocated on the -- on the
east side of the property would create anot her choke
poi nt at bridges, at these two bridges, and the -- |
nmean, the site as it currently stands, we're barely
neeting the county requirenments of an FAR of 1.0.

Not having any buil dings here would force
the design to create nore bulk and | ocate nore of the
bui I ding bul k towards the west of the property, which
woul d further increase building height and inpede
views or affect views of the upland parcels.

Q You may have heard M. Countryman fromthe
county tal k about the possibility of relocating the

density in the upper plaza down into w der buil dings.
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What woul d be the inpact of wider buildings in the
mai n part of the project?

A Well, fromour experience, the building
size as is currently shown, they're indicative. These
are not design buildings. | want to qualify that.
These are, these are towers that we have built simlar
projects. Perkins WIIl has several projects that | ook
very simlar in size and configuration as to these.

They accommopbdat e sonewhere between ei ght
and 11 units per floor for light and sun or |ight and
air requirenments for the individual units to create
deeper flow plates |eads to an undesirabl e tenant
environnent. The units becone very deep. There's no
cross-ventilation, and they're just not -- they're
just not very pleasant residences for people to live
in.

The other, the other thing that was
inportant to us was that there's anple air and |ight
circulating throughout the buildings. They' re spread
apart further than you would see on a typical city
grid, for exanple, and the goal was to have the
bui Il dings be situated in a nore gardenli ke atnosphere
and | ess than a, you know, a sort of strict urban
environment with roads and bl ocks and no green in

bet ween.
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| mean, in the previous iteration of this
design we had a ot nore green, and that was changed
because we enlarged the roads to conply with the

requi renents that the county had.

Q What role do view corridors play in the
desi gn?
A The view corridors are very inmportant to

mai ntain the market value of the units. Cbviously,
the better the views, the higher the value of the
units.

On top of that, it would be the -- we
believe that the views that the site has to offer
woul d entice the nunber of people to cone to the site
and, you know, wanting to live there and, you know, we
| ocated the building in a way that the views are sort
of, for lack of a better word, denocratically
oriented. There's views frommultiple units. W try
to give everybody a view of the water, because this is
sort of the beauty of this whole project.

Q How about view corridors for the
nei ghbor hood to the south?

A So we studied the view corridors nei ghbors,
and in essence, the majority of the views of the
adj acent nei ghbors here go across the south vill age,

which is, you know, the smallest, the snall est one
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t here.

The view corridors in between the
buildings, we try to -- we tried to not |ocate
buildings in a north-south direction. The buil dings
are fanned out so that there woul d even be views
t hrough the buildings that are quite sizeable, just
about 120 feet, and the -- the bulk of this village,
the central village, is larger than the south vill age,
so we tried to stagger the building bulk fromthe
south to the mddle to the north.

The upl and parcels from Wodway, | think
the bluff that was nentioned yesterday is about 200
feet high, so they would | ook clear over the top of
t hese buildings. W' ve studied that.

MR HUFF: Can you go to A-29, your
vari ance request, please, and scroll down to the next

page. There.

Q (BY MR HUFF) So, can you explain this
di agr anf
A Yes, | can. So per code, the -- | nean, if

we're just |ooking at the setbacks, the setbacks

required there was a -- there was a judgnent nade by
the county that the UR zone that is east of the site
is a residential zone equivalent to other residential

zones in the area that require the setback.
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So when this judgnment was made, we | ooked
at alternative massing options for this, and what you
see here is the property line is as the thick line and
in 20 foot intervals, the dashed lines, just to give a
gui de on how far away we are fromthe property.

So the zone in yellow here is the zone
where we are at 180 feet offset fromthe property
line, and assum ng, assumi ng that the designation as a
transit -- a transit oriented |location is approved,
this would allow us to build 180 foot building. So in
our variance request we've shown a massi ng envel ope.

It's into the building, by all neans, but
this is a potential envelope in which a building could
be built that can go up to 180 feet in this area and
has to step down at half the distance to the property
line in height. So we would go 90 feet fromthis
point and then it would go in 10 foot increnments al ong
t hese dashed lines, and that's -- there's a zoning
envel ope that's just a big bulk that exenplifies what
|"'mtalking about. | think it's a --

Q How far is it fromthe property line to
each of the three currently designed buil di ngs?

A W' ve di nensioned themon the site plan,
but about 90 feet. | nean, as you see, they're arched

to allow this access road behind it. So these, these
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bui | di ngs are about -- about 10 -- this one's 120 feet
away. | think the closest we got was at this point.
This is 90 feet away. So between 90 and 120 feet.

Q So within those areas, strict conpliance
with the setback would all ow buildings half of that
di stance, correct?

A That is correct.

Q So if it's 100 foot -- 100 feet fromthe
property line for the north building, that would be
[imted to 50 feet?

A That's correct.

Q But in the yellow area there would be no
hei ght restriction?

A That's correct.

Q To duplicate the density fromthose three
buildings in that yellow area, that would require a
fairly massive structure, correct?

A Yes, it would. | nean, what you see here,
the yellow line roughly represents the bul k of these
three buildings conbined. | take that back. It's
slightly less than this area would be the -- sinmlar
area that was showing in these three single buildings
as one, as one tower, or it could be two towers, wth
a slot in the mddle or sonething.

As | said, we didn't design an alternative
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schenme per se. W wanted to -- we wanted to show t hat
the reasoning -- the reasoning for this was not by
accident. |It's chosen on purpose.
There was anot her -- there was anot her
constraint or a way for us to look at it. Wen the
| andsl i de area, you know, from what we | earned from
our consultant team is that having the second access
road would inprove the | andslide potential of this
area, and we have another retaining wall right here
and that's the one that John was tal king about.
So basically, there are two | ayers of

defense for these buildings and then a fairly large, a
25 foot wi de driveway, separating the podium of these
buildings fromthis retaining wall. So, you know,
with our consultants, we felt that this is a safe
| ocation for the buildings the way we designed them

Q And t he residences of the neighbors are
largely to the south. \Which design schene of these
two has the | east inpact on views of neighbors?

A In ny opinion, this has a | esser inpact on
t he nei ghbors. This one we've chosen in a few
different views from from particul ar residences up on
the, you know, southeast of this location. W've
shown that this would be a far | arger visual inpact.

Q |s part of the intent here to nove
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buil dings as close to the hillside as possible so as

to mnimze views?

A That is the intent. In addition to that --
Q M nimze inpacts. Excuse ne.
A Mnimze viewinpact. |In addition to that,

there's an inpact of the shear traffic and the noise
associated with it. Qur intent was that if we |ocate
the traffic, the turnaround as well as the bus

t urnaround bel ow and t he parki ng garage towards the
train tracks, these buildings effectively built
somewhat of a buffer to not have the sound travel up
the hill and affect the upland parcels.

And having -- and if we flip this diagram
around, if all the traffic was over here, we would
have to conme through the building, where now these are
all pedestrian environnments, and in our renderings
we' ve shown retail and cafe phase, it would be a
different -- it would be a different design if we
flipped this diagram around.

Q Apart fromresidential uses in those three
towers, what other uses do you have desi gned for
t here?

A We have -- there's about 30,000 square feet
of retail at the ground floor. And again, this is not

-- this is a building. It could be a retail space as
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this curvy line indicates. So there are two |arger
retail spaces that together make up 30, 000 square
feet.

There's also an office podiumthat sits
above this 15 -- there's a 15 foot retail podium
one-story building and there's an office |evel above
that. So we're thinking of nedical offices, small
conmerci al uses that can accommopdate or help this
community as well as the upland parcels. And then
there would be the three towers with residences above
t hat .

Q And the retail uses, while not |arge, and
t he nedi cal -dental, those are available to
nonresi dents al so, right?

A That's correct.

Q So visitors have the shortest trip and
| east drive-through traffic for the community in this
| ocation, correct?

A Yes, that is correct, because they would
not have to cross the bridge, unless they wanted to.
Anyone can cross the bridge, because there's also --

t here's anot her parking opportunity and the espl anade

shoppi ng purposes, you could park in the parking

is a public anenity, so it would be possible. But for

garage, take an elevator, go into a grocery store, and
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go back.

Q And does it nmake sense to have those uses
| ocated as close to the bus turnaround in the Sound
Transit station as possible?

A Yes, it does, because the assunption is
that travelers would take the bus, come to this
| ocation, make it across -- we have -- we've shown a
pedestrian bridge. Not on this docunent, but on other
drawi ngs, there's a connection fromthe upper plaza to
this road, and they could then walk on to either one
of the platforns and take a train to go north or
sout h.

MR. HUFF. Let's go back to one page,

to the request for zoning variance.

Q (BY MR HUFF) M. Stinn, did you conplete
this application?

A | did.

Q So this application includes the four

criteria by which variance requests could be neasured,

correct?
A That's correct.
Q Coul d you read the first one, please
A Poi nt one, the criterion is, describe the

speci al circunstances that apply to your property

and/ or your intended use, such as shape, topography,
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| ocation or surroundi ngs, which generally do not apply
to other properties in the use -- or uses in the
vicinity.

Do you want ne to read the second portion

as wel | ?
Q Well, we'll get to that.
A kay.
Q So is the Point Wlls site different in

t opography from surroundi ng properties?

A W think it is. It is. It is very
different. It is -- we look at it as an island of an
urban center anongst the residential surrounding sea,
and the -- our -- yes, it is.

Q Coul d you pl ease tell us how you responded
to this point one in your application?

A So if we |ooked at this from an urban
desi gn perspective, the intent, the intent of this
urban center is to connect it and integrate it into
the community, and we felt that the up -- the upper
pl aza as a site is instrunental in connecting back to
the conmmunity.

It is not -- is not adjacent to other urban
centers, so we felt that there needed to be, you know,
this sort of node that IA allows traffic to, you know,

-- people to cone in and out of this devel opnent,
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connect to the train, and al so create an urban feeling
with a plaza with cafes and, you know, a place where
peopl e can neet and sit that | ooks nore |ike a place
in a denser urban environnent.

In addition to that, we're well aware of
the fact that there are a nunber of constricting,
constricting sort of environnmental issues around the
site. | nmean, we have tal ked about the wetl and.
We're well aware of that, and we believe that the --

i mproving the area as we suggested would mtigate the
| andsl i de hazard and hopeful ly, you know, stabilize
the hillside rather than just |eaving this condition
as it is.

Q One of the criteria listed here is the
shape of the property. Now, in ternms of shape, the
only area that's east of the railroad tracks is the

urban plaza, right?

A Yes.

Q And that's at the entrance?

A Yes.

Q And you' ve testified that that, you

believe, is the appropriate |ocation for both the bus
and transit station and for the commercial and office
uses?

A. Yes.
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Q There's no other place on the site that
wor ks as well for those |locations -- or those uses,
correct?

A No, there isn't.

Q And t he topography al so cones into play?

A It does. As nmentioned, the hillside, the
hillside to the east is -- it's a unique condition,

because it does help mtigate the view inpact that

this will undisputedly have.
Q And in ternms of the surroundings, that's
anot her factor that's listed under point one. | think

you' ve already said, but this design and these
buil ding | ocations are intended to m nim ze the inpact

on the surroundi ng nei ghbor hood?

A Yes.

Q How about point two, could you read that,
pl ease.

A (Unintelligible) necessary to preserve --

preserve and/or enjoy a substantial property right
that others in the vicinity have, but because of
special circunstances is denied to your property.

So the argunent that we would |ike to make
is that there is a unique set of site features. This
is not a very conmmon site. It's very challenging in

terms of its topography, the surroundi ng environnental
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critical areas, and also its connectivity to rail and
surroundi ng nei ghbors as well as the bridge that
connects it to the site that is yet to be devel oped.

We believe that that set of constraints on
a site nmakes a devel opnent very chal | engi ng and our
proposal of the building types that go on there with
the type of mt -- mtigation and engi neeri ng seens
like a prudent way to develop this, this part of the
site.

Q As far as you're aware, is there any
simlar height restriction in the neighboring zones,
the residential zones?

A There are height restriction -- or
restrictions on residential properties.

Q But it's a maxi mum buil di ng hei ght.
There's no simlar restriction that would require a
reduction of this nagnitude along property |ines?

A To be honest with you, | have not studied
the residential zone height requirenents.

Q It is aright, is it not, to be able to

develop to the extent that the zoning code ot herw se

al I ons?
A That is correct.
Q And also a right to try and design your

project in a way that best fits with the site and
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m nimzes inpacts on the surroundi ng community?

A Yes.

Q Thi s | anguage tal ks about in the sane
vicinity or zone, but there is no other urban center
zone in the area, right?

A There is no urban center zone in close
proximty to the site.

Q And speci al circunstances can al so incl ude
the fact that the purpose of this regulation isn't

really relevant to this site, because there is no

residences up the hill. You're not -- conplying with
this has no benefit on eastern honmeowners. |Is that
correct?

A Yes.

Q And in fact, if we were forced to redesign

the project in a way that you showed on the map, that
woul d i ncrease the inpacts on the neighboring
properties?

A Yes, it woul d.

Q And we have a vested application, that's
not in doubt, and being able to devel op under the
vested code is another substantial right?

A Yes. And as | nentioned before, when we
desi gned the project and we | ocated buil dings and we

were not -- we were hardly able to fulfill the floor
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area ratio requirenent that is set forth by the
county, so we feel that we've -- we have not nmaxed out
the site, so to say in architectural ternms, which we
woul d usually do on any ot her devel opnent.

Q And elimnating towers fromthe urban pl aza
and trying to squeeze themin below the railroad track
al so carries obvious negative conseqguences, correct?
And can you describe those agai n?

A Coul d you rephrase that question?

Q If we had to take the density fromthe

urban pl aza --

A Uh- huh

Q -- and fit that in below the railroad
t racks.

A Yes.

Q There are -- are there negative

consequences to the neighbors and the project from
doing that?

A There are, there are negative consequences,
mainly as to views and, as | nentioned before, as to
the bulk of the buildings. So currently the way the
project is designed is that the larger buildings are
situated towards the east and towards the water the
bui | di ngs step down in height.

That allows -- excuse nme -- it allows to
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maxi m ze the view for the inhabitants of the property
as well as locate -- it |locates the higher buildings
towards the hillside and therefore kind of follows the
view angl e down to the water
If we had to -- if we had to | ocate nore of

the -- nore of the bulk of the building towards the
east, it would effectively build a wall of buildings
on the east side of the -- sorry -- on the west side
of the railroad track.

Q | believe you testified that given the
di stances fromthe property line to the three
buil dings, it would be possible to build approxi mately
five stories in that |ocation

A That's correct.

Q And to the extent that there are view

i npacts on the neighbors, those inpacts arise in those

five floors. Isn't that correct?

A They do ari se.

Q So building taller doesn't increase the
view inpact. It's those floors that we have a right

to build in any event that woul d represent the
obstruction, if any?

A Yes. It's a factor of building taller and
buil ding wi der and the direction of the building and

our intent was to direct the buildings in a way to
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| eave as many views and sun and air available to
upl and parcels as well as buildings that are higher up
on our site.

Q Now, PDS testified that we haven't
denonstrat ed how ot her designs m ght acconplish the
sanme and be in conpliance with the code. Have you
consi dered ot her design alternatives?

A We have consi dered ot her design
alternatives. For the variance request we have shown
a-- it's not a design. |It's an indicative design.
It's a possible design solution. It's obviously not
the one that we favor, but it is one way how the site

coul d be devel oped.

Q Coul d you show us that, please?
A Sure. Could you go to the -- stay in this
docurment. If you could just scroll down a little bit.

Ckay. Just a second.

So what you see here is a -- in this
vari ance request, the yellow structures are the ones
that would interpret the code as it's witten. The
red are the -- you know, if you go to the one above,
that's the preferred sol ution.

So this is the -- this is sort of a
sinmplified nodel of the current design and all of this

is overlay to a Google map, so it's fairly accurate as
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to what's there right now W've left the tanks on
here just to give an idea of scale, and we have shown
this as the preferred solution. And the yellow
massi ng shows an envel ope in which a conpliant design
coul d be constructed or planned.

Q And in your opinion, is -- what is your
design opinion of this alternative?

A There are a fewthings that are |ess
favorable in this alternative. As | nentioned, there
are views of -- if you see this entire residenti al
area here, views directed towards the northwest that
go across the south village, they will be inpacted by
-- by the bulk of the high rise here.

There is also the additional -- additional
issue that | nmentioned that the traffic would have of
to be located on the east side of this, this building,
and then we woul d have to sonmehow cut through the
buil ding or split two buildings apart, have a bridge
come over, and conplete the access as it's currently
shown.

It also, it doesn't -- it doesn't make for
a good public space, because we -- we do believe that
this is a front porch for the devel opnent and for the
community. |If we were |locating a plaza on the east

side of the -- on the east side of this building, it
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woul d be in shade for nost of the day and it woul d not
be a pl easant atnosphere.

Not to nention that there wouldn't be any
views of the water, which you would actually get in
this current configuration.

Q And again, to take that bulk and nove it
wat erward woul d further -- have further few inpacts on
t he surroundi ng conmunity?

A That's correct. | nmean, if we were to
enl arge the footprints of these towers and sort of --
if we didn't step themas we currently do, then the
vi ew i npact -- inpact would be | arger on the
communi ty.

Q Let's go back to the first page, the
vari ance application, and go to nunmber three. Could
you read that, please.

A The variance |"'mrequesting will not be
detrinental to the public well for -- welfare or
injurious to the properties or inprovenents in the

vicinity and zone in which ny property is |ocated,

because.
Q Coul d you expl ain your answer there?
A The answer is that we interpreted the

intent of the code, which is to step the bulk and the

hei ght from adj acent residential zones up to the urban
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center site. And that is based on the -- a |low, |ow
density zone being directly adjacent to a higher
density urban zone.

If we strictly applied that code, we felt
that the inpact on the adjacent site would be -- would
be worse. So the variance request is a -- is an

attenpt of the design teamto have a better design in

pl ace.

Q So in terns of inpact on the public, does
the plan with which we've -- for which we've applied
enhance or dimnish the -- does it maximze or

m nimze inpacts on the surroundi ng conmunity?

A If you look at the -- if you take all the
effects that we tal ked about into account, we believe
that the current proposed or preferred design offers
t he hi ghest value to the surrounding public, and from
a functionality standpoint, it built the best

connection to traffic, which is desirable, and

therefore we think it's -- it's a higher value to the
public.
Q So in terns of whether the granting of this

vari ance, whether it would be materially he
detrinental to public welfare, your answer is no, it
woul d not, and it enhances the public welfare. |Is

that correct?
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A That is correct.

Q Now, PDS says that we have assuned only one
alternative design, but you considered nore than one
alternative, correct?

A That's correct.

Q And is it not true that in any other
possi bl e design scenario the view inpacts on the
nei ghboring properties would be increased?

A The view i npacts woul d be increased as well
as when we tested other solutions, there were -- there
were inperfect outcones as to the traffic and the
organi zati on of the garage bel ow.

So fromthe different versions that we
| ooked at, we felt that the -- the preferred solution
that we put forward was the best one that canme out of
our alternatives upon evaluating all of them

Q Let's go to point four. Could you read
t hat one, please.

A Why woul d a vari ance approval not adversely
af fect the conprehensive pl an.

Q Does this proposal enhance or adversely
affect the conprehensive plan? It inplenents the
pl an, does it not?

A It addresses sone of the issues that the

conprehensive plan puts forward as desirable, so it
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enhances it.

Q And part of that enhancenent is placing
units in a way that maxim zes views, both for our
residents and the nei ghborhood, correct?

A Correct.

Q I n your opinion, would noving the density
fromthe upper plaza el sewhere on the project
represent good or bad pl anni ng?

A In my opinion, placing all the functions
t hat we've shown on the west side on the other side of
the property would create a separation of the
devel opnment, and it would be a | ess desirabl e design
solution from an urban planni ng perspective.

Q And in your opinion, would strictly
conplying with the setback requirenents when there are
no residences to the east be consistent with the
conpr ehensi ve pl an?

A | can't answer that.

Q Thank you

MR HUFF: | think we're done, for
now.
THE HEARI NG EXAM NER: M. Ot en.
CROSS- EXAM NATI ON
BY MR OITEN:
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Q H. Good norning, M. Stinn. For the
record, Matthew OQtten, the prosecutor's office.

MR. HUFF: Excuse ne just a second.

MR. OITEN.  Sure.

MR HUFF: | neant to start out with
the fact that to confirmthat PDS no | onger says or
believes that there are buil dings above 180 feet and
that the parking issue is no longer in dispute. There
was | anguage in the staff report about accessible
par ki ng, but Matt and | tal ked before the hearing and
we've agreed, and |I'd just like confirmation on the
record that that's not a substantial conflict.

MR, OTTEN. Yeah, the accessibility
i ssue wasn't a substantial conflict. W did raise the
i nconsi stency issue with senior units and what's in
the application as a substantial conflict.

THE HEARI NG EXAM NER:  Ckay.

MR. OTTEN. And | don't -- we don't
say there's now buil dings under 18 -- over 180 feet.
| think there was sone inconsistent application
material, but that was not an issue that we raised in
thi s hearing.

MR, HUFF: Okay. You nentioned in the
staff report, but that's fine. Now, we had testinony

from before that assum ng, which we have, adopted the
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county's senior housing definition, then the parking
i ssue is gone, correct?

MR OTTEN: Well, I'mnot sure. Right
now there's two application materials that's before
t he exami ner.

THE HEARI NG EXAM NER:  Ckay. So let's
do this.

MR. OTTEN: Are we trying? |[|'m not
under st andi ng the purpose of this.

THE HEARI NG EXAM NER: When we cone
back after the lunch break, let's talk about whether
parking is still a substantial conflict issue, because
there are elenents to the substantial -- the
substantial conflict on parking, one of which, and the
driver as | understood it, was senior housing
definition. And ny understanding is is that BSRE has
now acceded to the county's definition of that, and I
understood fromthe county before that probably
removes the parking issues fromsubstantial conflict.

So let's -- over the lunch hour, let's
conme back after the lunch hour and what M. Huff is
asking, which I think is a reasonable request, is
confirmis this still an issue or not. |If the parking
is still a substantial conflict issue, well, that's

fine. | nmean, that's your right to do that. But,
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let's figure out whether it's still an issue.

Fair enough on that?

MR. OITEN. Yeah, if | can just
clarify now.

THE HEARI NG EXAM NER:  Ckay.

MR. OTTEN:. Yeah, the only substanti al
i ssue of conflict under parking with the senior
housi ng, assum ng that the applicant has acceded to or
agreed that it conplies with the county's definition
and doesn't include that, where they can change the
units in the future, which would result in a deficient
par ki ng, then there wouldn't be a substanti al
conflict.

THE HEARI NG EXAM NER: M. Huff.

MR HUFF: That's fine.

THE HEARI NG EXAM NER: Okay. So, what
| hear is that BSRE has just acceded to the county's
definition of senior housing for the purpose of
par ki ng and the units cannot be changed in the future,
whi ch woul d then change the parking fornmula. So
that's where we are.

MR HUFF: Yes.

THE HEARI NG EXAM NER M. Huff? He
says yes. You say yes? I|I'msorry.

MR OTTEN: Yes. It would be nice to
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have that witing in the application file, though.
THE HEARI NG EXAM NER: Wl |, | --
MR. HUFF: We' |l provide that.

THE HEARI NG EXAM NER:  They' || provi de

t hat .

MR. OTTEN.  Ckay.

THE HEARI NG EXAM NER: | suspect we're
not going to be done today, |'m guessing.

MR, HUFF:  No.

THE HEARI NG EXAM NER:  That wi Il be
taken care of. Okay.

MR OITEN.  Conti nue?

THE HEARI NG EXAM NER: Are we good to
go?

MR OITEN: | think so.

THE HEARI NG EXAM NER: G eat.

Q (BY MR OTTEN) Hello, M. Stinn.
A Uh- huh.
Q For the record, Matthew Oten, with the

prosecutor's office.
So Perkins and WIIl was first retained to
design this site, is that correct, the project?
A That's correct.
Q At what point in time were you -- was your

conpany or you first retained to provide design?
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A | believe that was in 2009.

Q Ckay.

A | couldn't tell you the exact date.

Q kay. And was that -- you've been here for
the duration of the hearing, or nost of it?

A For nost. This is my second day.

Q kay. So the fly-through, was that

prepared by your conpany, the --

A Yes.
Q kay. | guess we can turn to the variance
criteria.

MR. OITEN. Can we scroll up to point
one, pl ease.

Q (BY MR OTTEN) And you testified earlier
that you were responsible for preparing this docunent?

A Yes.

Q And when -- you said you initially designed
the site back in 2009. Wen were you asked to put
this variance criteria together and submt it to the
county?

A | just want to -- | did not design the
site. There was a teamof 10 to 15 architects that
wor ked on this project.

Q Okay. D d your conpany design the site in
20097
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A That's correct.

Q Wen were you asked to put together this
vari ance request?

A We put this variance request together about
two nont hs ago.

Q kay. Do you renenber the date? O |
guess we can scroll up and | ook at the date on the
docunent. Does April 24th sound about right?

A It was submitted on the 24th, correct.

MR OITEN. Can we scroll down to
around the first point.

Q (BY MR OITEN) So in one sentence, could
you descri be the special circunstances which apply to

t he property?

A It starts here. Do you want nme to read it,
or...?

Q Well, earlier you nentioned preferred
desi gn was the special circunstances, | thought |

heard you say.

A That's correct, yeah.

Q kay. Is that one of the considerations in
the criteria?

A The speci al circunstances question above
applies or asks about shape and topography, |ocation,

and surroundi ngs, and the answer is yet to answer that
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poi nt .

Q Okay. So is preferred design one of those
included in the criteria?

A No, it's not.

Q And are the properties close to the point,

| ocated next to the railroad tracks and next to steep

sl opes?

A Not as close as this one, as far as | can
tell.

Q kay. And you nentioned that the variance

criteria taken into consideration other zones or
simlar zones, but where does zones appear in that
criteria there?

A The criteria is asking for circunstances.
So zones are circunstances. Zones are a criterion
that needs to be applied when planning a devel opnent.

Q Ckay. But, okay. In planning a
devel opnent, but it's not actually set forth in the
criteria there?

A Correct.

Q kay. So criteria two focuses on why the
variance i s necessary to preserve or enjoy a
substantial property right. Wat is that property
right that you have identified?

A The property right is that it's a fairly
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| arge parcel. It is zoned as an urban center zone,
and therefore it has a -- it has a potential for
devel opment, and in ny opinion that's the property
right.

Q So if you didn't get this variance, it
couldn't be devel oped?

A |"msorry. Could you... | couldn't hear.

Q If this variance wasn't granted, you're

sayi ng the property could not be devel oped?

A The property could not be devel oped in the
same way.

Q kay. So if you don't get this variance,
your preferred design wouldn't work. |Is that correct?

A That's correct.

Q kay. Is preferred design a substanti al

property right?

A No, it's not.
Q Ckay. Can we turn to the third variance
criteria. It looks like it's focusing on not being

detrinental to the public welfare or injurious to the
properties or inprovenents. How do you satisfy that
criteria?

A We satisfy that by |locating buildings and
mnimzing view inpacts to surrounding properties in

the vicinity.
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Q Okay. And that's what the illustrations
wer e?
A Correct.
MR. OTTEN. Can we scroll down to the
illustrations. Keep going a little bit further.

Thanks. To the yell ow one.

Q (BY MR OITEN) So you provided one
alternative to illustrate this?

A Correct.

Q Did you provide any other alternatives that

didn't involve buildings on the upper bench?

A Not in this variance request.

Q Ckay. And was your one alternative --
guess, one way to put it, is the nost inpactful
al ternate design possible for purpose of views?

A It's a literal interpretation of the zoning
code as it stands.

Q But alternative would be to place buildings
on the | ower bench too, right, instead of --

A Yes, that's correct.

Q -- placing one mass? kay.

MR. OITEN. Can you scroll up one, one

illustration.

Q (BY MR OTTEN) So that red building is the

current proposal, right?
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A Correct.

Q And you're asking -- right now that's not
al  oned under the code without a variance. 1s that
correct?

A That's correct.

Q So, howis that building not detrinental to

the person that's living in those, those structures
there, less so than a code conpliance building of half
t he hei ght?

A Coul d you tell me what structures you're

tal ki ng about ?

Q It looks like there's a residence there
A Her e?
Q Yeah. So if there was a buil ding that

conplied with the code, wouldn't that be |ess
detrinmental ?

A Well, we can go to the sanme view for the
code conpliance schene.

Q No, | know, but I'msaying, if that was a
code conpliant building, if that was cut in half and
the density was noved el sewhere on the site -- you
just | ooked at one alternative, correct?

A | f the density was noved sonewhere on the
site, it would have detrinental effects somewhere

el se.
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Q D d you docunent that in the variance
request ?

A We did not.

Q Ckay. So, in reviewi ng a variance request,

is PS tasked with deferring to the applicant's
preferred design or is its role to ensure that a
project conplies with the county code?

A Coul d you repeat that question, please?

Q Yeah, sitting in PDS's shoes, is it their
role to select the applicant's preferred design or is
it to apply the county code to a project?

MR. HUFF: | object, Your Honor. This
is a decision for the exam ner, not for PDS

THE HEARI NG EXAM NER:  Actual ly, M.
Oten, what do you think?

MR. OITEN. | could say is the
exam ner tasked with.

THE HEARI NG EXAM NER: | haven't been
sworn in yet. |'Il just observe that the variance is
not before nme for decision at this point.

MR. OTTEN.  Uh- huh.

THE HEARI NG EXAM NER:  And as
understand it, PDS addressed it in their staff report,
and too for the hearing exam ner's informational

purposes. So | understand that BSRE is kind of
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responding to that.

But I will just note for the record
that fromny perspective, unless you guys talk me off
this I edge, I'mnot going to make a deci sion on the
vari ance as part of this proceeding. This is nerely
kind of the back story or context the res justi of
the. ..

MR OTTEN. May |?

THE HEARI NG EXAM NER:  Oh, go ahead.

MR OITEN:  Yeah, | believe the
variance i s applicable here because this hearing is
whet her the application as currently submtted
substantially conflicts wwth the county code. |t does
wi t hout this variance.

THE HEARI NG EXAM NER:  Ckay. So let's

MR OITEN:  Yeah.

THE HEARI NG EXAM NER:  -- tal k about
t hat, because you saw nme writing nmy notes today. |
was going to ask you this in closing argunent.

MR OITEN:  Yeah.

THE HEARI NG EXAM NER:  So, it is
typical, is it not -- well, first off, the variance is
a hearing exam ner decision in a type two | and use

application, right?
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MR. OTTEN.  Uh- huh.

THE HEARI NG EXAM NER:  And so, and
there's only -- under the local project act there's
only one open recording hearing, so typically, and
what PDS has in the past, is they ve presented nme with
a project type two application for approval, with a
variance at the same tine.

Is it your position that the -- that
every tinme someone asks for a variance it's a
substantial conflict, and if so, how cone those ot her
projects weren't in substantial conflict and therefore
shoul dn't have been presented? So, |'m confused.

MR. OTTEN: Well, in those other
hearings |I'massum ng they're consolidated, right?

THE HEARI NG EXAM NER: Wl |, yeah,

t hey have to be.

MR. OITEN. Yeah. And PDS is either
granted or not granted the variance -- or recommended,
i ssued recommendati on.

THE HEARI NG EXAM NER:  And in those
cases they've recommended it.

MR. OTTEN.  Uh- huh

THE HEARI NG EXAM NER: Recommended
approval .

MR OTTEN: Yeabh. In this case,
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because of the timng of the variance application, we
weren't able to provide public notice as required by
the code in tine to i ssue a recommendati on on the --

THE HEARI NG EXAM NER: | don't think
you could at this point have a hearing, an open
heari ng.

MR OITEN:  Yeah, but that was the
i ssue.

(Cross-tal k.)

THE HEARI NG EXAM NER:  But | guess ny
point is, howis a variance request a substanti al
conflict, when all these other cases have been
variances with an application?

| nmean, arguably in all those other
cases | could have rejected the variance, which would
have then screwed up the project design and required a
remand to redesign the project, right?

MR OITEN.  Yes.

THE HEARI NG EXAM NER:  So |' m j ust
very confused as to how a variance request is
necessarily, as a matter of law, a substantial
conflict.

MR. OTTEN. That's a good question. |
think it's sonething we can address.

THE HEARI NG EXAM NER:  You can bring
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it up later.

MR. OTTEN:.  Yeah, | think we wll

THE HEARI NG EXAM NER:  But that's,
that's what's running through my mnd right now

MR OITEN:.  Yeah. | think we'll
address that further.

THE HEARI NG EXAM NER:  Ckay.

MR OITEN. But if it nmet the variance
criteria, PDS would be reconmendi ng approval, and then
t he desi gn based on PDS s representation and an
opi nion woul d not substantially conflict with code.

So that's the difference between a --

THE HEARI NG EXAM NER:  Run that by ne
agai n.

MR OITEN. If the variance
application had tinme to be reviewed, PDS reconmended
approval of that variance because it conplied with the
county code's variance criteria.

THE HEARI NG EXAM NER:  But because you
haven't had tine to reviewit, therefore it's a
conflict because you haven't had time to review it,
and if PDS doesn't recommend approval, it's a
substantial conflict.

MR OTTEN: | think we'll brief that

further, but aside fromthis.
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THE HEARI NG EXAM NER:  Ckay. Fair
enough.

MR. OTTEN. 1'malso setting this
foundation for questions on the deviation, because
this request's to the deviation fromlandslide hazard
ar eas.

THE HEARI NG EXAM NER:  |'m sorry.
think I've taken us far afield fromthe question and
t he objection, and | apol ogi ze for that.

MR. HUFF: Your questions were all
part of mny objection. That's what we've been thinking
t 0o.

MR OTTEN.  Well, I'Il start with sone
nor e questi oni ng.

THE HEARI NG EXAM NER: Ckay. And
will say that you did call the witness, not the
county, on the variance, and so to that extent you
opened the door. By the sane token, | would take and
ask that we all be respectful to the brevity of human
life and keep things as conpact --

MR. OITEN. Ckay.

THE HEARI NG EXAM NER:  -- without a
vari ance for setbacks on the massing of the questions
as possi bl e.

MR. OTTEN. Ckay.
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Q (BY MR OTTEN) M. Stinn, is it possible
to design the site to avoid |locating the residenti al
structures and bus facilities on the upper bench?

A It's possible.

Q kay. | think before you said it's not

practicable, but you didn't say it was inpossible,

right?
A | hope | didn't say it was inpossible.
Q No, you didn't.
A kay.
Q Have you attenpted to design the site to

avoi d locating residential structures and bus
facilities on the upper bench?
A We have in the beginning of the project in
t he design process.
Q Did you submt those application nmaterials
to the county?
A We did not.
MR. OITEN. Can we pull up Exhibit
K-31 and then page 319, please. And can you scrol
down.
THE HEARI NG EXAM NER.  |s that PDF
page 3197
MR OITEN. It is, yes.

THE HEARI NG EXAM NER:  Thank you.
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MR OITEN. Alittle bit further. So

to 340.

Q (BY MR OITEN) Ckay. So 30.62B. 340
provi des devel opnent activities requiring project
permts and clearing shall not be allowed in |andslide
housi ng areas or the required setbacks unless there's
no alternative |l ocation on the subject property.

Have you submitted anything to show t hat
there's no alternative |ocation for those buil dings on
t he upper bench?

A W have not .
Q So the variance criteria did not address
t hat ?

MR. HUFF: Your Honor, we're talking
about a variance fromthe height limtations, not the
a variance -- not |andslide issues. These are
separate questions.

MR, OTTEN. M. -- the previous
witness testified that he relied on the variance
criteria reports to justify the | andslide hazard
deviation. So | wanted to see if he wote the report
with that in mnd.

THE HEARI NG EXAM NER:  Overrul e.

Q (BY MR OTTEN) Wen did you submt the

vari ance request?
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A On April 24th.

Q Did you know that it was going to be used
for the deviation request for the | andslide hazard
area at that tine?

A | did.

Q You did? Did you identify an alternative
| ocation on the subject property for those structures,

as required by the code provision?

A | did not.

Q kay. Is that what the code requires?

A Can you point that out to nme where you see
t hat ?

Q Sure. It's sub 1 and it's after the
unless. It's also under sub Bl, 2BI, at the bottom of

the page there. Can you read that?

A So if | have to answer to that, there is no
alternate location that fulfills the requirenents that
| tal ked about earlier.

Q What requirements were those?

A The attachnment and adjacency to the train,

t he connection to the nei ghborhoods.

Q | s there any caveats on that requirenent
for alternative | ocation?

A There aren't any |isted.

Q Ckay. | want to change, nove to floor area

206 622 6875 | 800 8316973
production@yomreporting.com
www.yomreporting.com



N

o 0o B~ W

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

VERBATIM REPORT OF PROCEEDINGS; May 23, 2018

756

rati o, which you tal ked about earlier. 1s this the
only site design that can neet the mninmumfl oor area
ratio for an urban center at the site?

A No.

Q So there's other possibilities that can
neet the floor area ratio?

A Correct.

Q Has the applicant asked you to perform
anal ysis or submit a report that shows the alternative
designs that neet floor-air ratio? For exanple, if
you nove the buildings off the upper bench, did you
provi de an analysis of an alternative design that net

the floor-air ratio?

A That was not a question that was asked --

Q kay.

A -- the way you're describing it.

Q kay. So they didn't ask you to provide an

alternative design that net floor-air ratio?

A That's a different question. W have
provi ded different designs that provided the adequate
floor-air ratio in the beginning of the project. W
only went into -- we submt only one design solution
W didn't submt many alternative designs.

Q kay.

(Cross-talk.)
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Q | guess a better way to ask the question
IS, you can't say that there's no alternative design
that satisfy the floor-air ratio?

A There is no -- there are alternative
designs that satisfy the floor-air ratio, but before
you asked me about designs that satisfy the reasons

why we applied for the variance, the adjacencies.

Q Yeah, I'mtal king about the floor-air
ratio.

A kay.

Q So | think the answer to the question --

A Yeah, | agree with that.

Q Ckay. And | think earlier you testified
that the applicant is allowed to develop the site to

the full extent provided in the zoning code, correct?

A Correct.
Q On what basis do you nmake this assertion?
A The assertion is nade under the assunption

that as architects and planners, we use the zoning
code to determ ne the maxi mum al |l owabl e yield of the
site for an owner.

Q Are you allowed to maxim ze the yield of
the site despite constraints on the site, like
critical areas, |andslide hazard areas, shoreline?

A W woul d attenpt to do so
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Q Okay. Wien you first designed the site,
were you made aware of the site constraints, such as
t he geol ogi cal hazard area, the buffers, the shoreline

buffers, and the height setbacks fromresidenti al

zones?

A Yes, we were.

Q You were aware when you first designed it
in 2009?

A Wen we first designed it, we -- | nean,

define first designed it. W had a team of a surveyor
and there was investigation about the areas descri bing
was concurrent with the design. So in the process we
were made aware of those, those areas.

Q So you knew about the site constraints in
20097

| would say we knew about sone of them

Q kay. Has the design changed substantially
si nce 2009?

A Substantially in which way?

Q Were buil dings noved out of the I andslide

hazard areas away fromthe shorelines?
A Not substantially, but to sone degree.
MR, OTTEN. Ckay. | don't think

have any further questions.
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REDI RECT EXAM NATI ON
BY MR HUFF:
Q Real quickly, M. Stinn. Wen were you
made aware that the county would re -- deened the
residential zoning in Wodway adjacent to the property

as requiring the setback?

A That was -- it was a coment in a comment
letter fromafter the April 2017 submttal. | forget
t he date.

Q The Cctober?

Yeah.

Q Cct ober 2017?

A Correct.

Q So that was the first tinme that was raised
as an issue?

A Yes.

Q And you were asked in | ooking at the four

points for the variance criteria whether or not zoning
was |isted as being within one of those -- it was one
of those factors. You specifically said it wasn't in
point two, but let's look at point three. Can you
read point three, please.

A The variance |I'mrequesting wll not be
detrinmental to the public welfare or injurious to the

properties or inprovenents in the vicinity and zone in
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whi ch ny property is | ocated, because.
Q So zone is in fact listed as one of the

factors to be consi dered?

A Yes.
MR. HUFF: Not hing further.
MR. OTTEN: Nothing further.
THE HEARI NG EXAM NER:  Thank you, M.
Stinn.

M5. ST. ROVAIN: | believe our next
witness is out there. Should I go bring themin?

THE HEARI NG EXAM NER:  Sur e.

MR. VASQUEZ: Thank you, Your Honor.
BSRE calls M. Gay Rand.

THE HEARI NG EXAM NER: Do you sol enmly
swear or affirmthe testinony you are about to give in
this proceeding is true and correct?

MR RAND: | do.

THE HEARI NG EXAM NER:  Nanme and
addr ess, pl ease.

MR RAND: M nane is Gay Rand. Wrk
address?

THE HEARI NG EXAM NER:  Sur e.

MR, RAND: 14432 Sout heast Eastgate
Way, Bellevue, Washi ngton.

THE HEARI NG EXAM NER:  Thank you.
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Your W tness.

DI RECT EXAM NATI ON
BY MR VASQUEZ:
Q Yes. M. Rand, can you please tell me who
you are enpl oyed by?
A | " m enpl oyed by David Evans and Associ at es.
Q And what do you do at David Evans and

Associ at es?

A | am a senior scientist.
Q What is your degree in, if you have one?
A | have a bachel or's of science degree in

bi ol ogy from Washi ngton Lee University in Virginia,
1991, and | have post-graduate studies in
envi ronnment al science from Washi ngton State
Uni versity.
Q kay. How | ong have you been with David

Evans and Associ at es?

A Thirteen years.
Q Do you have any professional |icenses?
A | amlicensed by the Society of Wtland

Scientists as a professional wetland scientist.
Q Ckay. And what exactly is a professiona
wet | and scientist?

A A professional certification to conduct
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anal yses and i npact assessnents for wetl ands.

Q kay. Wth this project, we' ve been
referring to it as a entitlenent process. Do you
under stand what that neans?

A Yes.

Q And have you been involved in projects
where entitlement is the main focus?

A Yes. | have conducted and prepared many
techni cal studies in support of the entitlenent

process.

far as the entitlenment process is concerned?

A | conduct a variety of technical studies
assessing the inpacts of projects on wetl ands,
streans, and fish and wildlife habitat.

Q And as part of your work on these
entitlenment projects, are you famliar with the
envi ronnental codes that apply to these projects?

A Yes.

Q And you're famliar with the Point Wells
proj ect, correct?

A Yes.

Q And when did DEA start working on this
proj ect ?

A | believe DEA started working on this

Q kay. And what do your studies support as
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project in about 2007.

Q kay. How about your role in this project?
When did you start that?

A | started in 2014.

Q And what is your specific -- what was your
specific assignment or role for this project?

A | took over froma previous biologist as
the | ead author on the critical areas report.

Q So |l et ne understand this correctly. Was
the critical areas report already authored by the tine
you started working on this project?

A Yes, the original version of the report was
authored in 2011.

Q Okay. And what were you asked to do with
respect to that 2011 report?

A Begi nning in 2015, |'ve prepared,
believe, three separate versions of the report to
respond to county comments.

Q Ckay. Just for our benefit, what is a
critical areas report?

A A critical areas report, also known as a
critical area study, is required by Snohom sh County
code to evaluate inpacts of a proposed project to
critical areas in general, but specifically in ny

case, wetlands, streans and fish and wildlife habitats
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conservation areas.

Q So you have prepared revisions of that 2011
report; is that correct?

A That's correct.

Q Okay. Wiat's on the screen right nowis an
April 2018 critical areas report. Do you see that?

A Yes.

Q And what role did you have in preparing

this report?

A | was a senior author.

Q kay. Did you have ot her peopl e working
with you?

A | did.

Q Okay. And what were their duties and

responsibilities?

A | had a primary assistant, R chard Pratt,
anot her individual, a David Evans, he conducted nost
of the field work in support of the revision.

Q So this critical areas report, it was neant
to conply with the Snohom sh County environnenta
codes, correct?

A Correct.

Q What about with respect to the shoreline
managenment master plan?

A. It's also intended to adhere to that in
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terns that Snohom sh County, when you're within the
shorel i ne managenent zone of 200 feet, the shoreline
managenent code is the managi ng code with regard to
critical areas.

Q kay. M. Rand, you were here during the
testimony of M. M ddaugh; is that correct?

A That's correct.

Q And did you hear that he had sone
criticisnms about the application submtted by BSRE?

A | did.

Q Okay. And could you characterize for ne
what your understanding of those criticisns are?

A From nmy perspective, | noted that there
were three primary issues raised. One was with the
delineation of the ordinary high water mark rel ative
to the mean high high water mark, and al so i ssues are
rai sed regardi ng the habitat nmanagenent plan, and then
i ssues were raised regardi ng i nnovative devel opnent
design in our proposal under that piece of code.

Q Ckay. Let's talk about this ordinary high
wat er mark versus a nean high high water mark first.
VWhat is neant by ordinary high water mark?

A Ordinary high water mark is defined in the
WAC as an area where the occurrence and notion of

water is of such a regular nature that it | eaves a
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physi cal mark upon the shoreline.
Q s that something that's easy to determ ne?
A It can be. In tidal waters it is not
al wvays easy to do.
Q kay. And what is the nean high high water
mar k?
A The nean high high water mark is usually a
defined elevation that represents the typical water
el evation that is -- that is based on a tidal datum
and not on a physical observation in the field.
Q Did the county have sone coments about the

ordi nary high water mark versus the nean high high

wat er mar k?

A Yes.

Q And when did those conments first occur?

A Vell, there were conments provided by the
county in April, in their Cctober 2017 letter,

relative to the plans and figures in nultiple
| ocati ons not being consistent about the use of the
ternms ordinary high water mark and nean hi gh high
wat er mar k.

Q Ckay. Is it the only cooment that you're
aware of regarding the ordinary high water mark and
t he mean high high water mark in the October 2017, was

it October or Septenber? October 2017 comrent letter?
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A | believe so in that letter. That's all
remenber.

Q kay. And what did you do in regards to
that particular comment?

A W attenpted to make all of the figures in
the critical areas report consistent with the use of
that term which we changed themall to nean high high
the water mark. So that was the el evation that was
referred to in those reports.

Q (kay. Have there been recent conments
regardi ng the nean high high water mark and the
ordi nary high water mark?

A Yes. In the county's nobst recent response
to BSRE submittals, they commented that the ordinary
hi gh water mark and the nmean hi gh high water mark are

not shown correctly.

Q Any ot her comments?
A That was the main gist of their comments.
Q Ckay. Have you done any ot her eval uation

or any other work regarding the ordinary high water
mar k?

A Yes. Wen we becane aware that the --
there was an issue with the mappi ng of the nmean high
hi gh water mark and ordinary high water mark, we

attenpted to identify that line in the field in March
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of this year

Q kay. Did any of your critical area report
change because of that identification of the ordinary
hi gh wat er mark?

A We identified the line on several maps, but
ot herw se, no.

Q kay. Have you had time to do anything
el se with respect to that issue?

A Not really. W attenpted to identify that
line in time to get design changes done, but there was
not enough tinme to get changes done based on the
desi gn based on the | ocation of the ordinary high
wat er mark.

Q kay. Let's go back to this redevel opnent
project critical areas report. Does it include
expl anation of the applicant's proposed innovative
devel opnent designs?

A It does.

Q kay. Does it include a description of the
habi tat and managenent plan and fish and wildlife
mtigation or inspection?

A It includes a description of the habitat,
proposed habitat managenent plan, yes.

Q Okay. Just give us a general overall sort

of high concept of what the plan is for this site from
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an environnmental perspective and howit wll change
the site.

A Well, the proposed project is going to have
a range of significant environnental benefits. The
benefits include, obviously, the renmediation of the
site, which is a significant inprovenent to the
environment. It's also going to include enhanced
stormwater treatnment and renoval of a significant
source of potential contamination with the
hydrocarbons that are currently stored on the site,
and it's also going to restore approxi nately seven
acres of marine shoreline beach habitat.

Q As a foundational issue, is there any
current habitat nanagenment or habitat protection or

fish and wildlife protection on the site?

A Currently?
Q Yeah.
A Very little. The site is alnost conpletely

and fully devel oped.

Q Ckay. Let's talk about the innovative
devel opnent design criticismfromthe county. Can you
just briefly describe what your understanding of their
criticismis?

A If | understood M. M ddaugh's testinony

correctly, the criticismis that we do not provide a
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sufficient step-by-step functional analysis of how the
proposed i nnovative devel opnent design on the site
woul d of fset the functions and val ues of each of the
critical areas on the site.

Q Okay. What did you do with respect to
showi ng how t he innovative devel opnent design wl|
affect or inprove the site?

A We provided a step-by-step explanation of
how each of the criteria of the devel opnent design
woul d be nmet, and we provided a general overview of
the inmprovenent that will be provided to the | ogica
benefits of the site as a whole.

Q Let nme just ask you about this innovative
devel opnent design standard. |Is there a witten
specifications or standard as to what is innovative
devel opnent design and what qualifies as innovative
devel opnent desi gn?

A Yes. Section 30.62A 350 of the code
specifies what the criteria are for approval of
i nnovati ve devel opnent design, but in nmy opinion, the
process of innovative devel opnent design is a
negotiation with the county staff. The code does not
provi de about benchmarks for when for a given site
i nnovative devel opnent design is achieved.

Q Have you ever been involved in these
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entitlement procedures where you' ve recomended
i nnovati ve devel opnent desi gns before?

A This is the first tine |I've been invol ved
with an entitlenent process of this size with
i nnovati ve devel opnent design.

Q Okay. And in your report, where is it
contained -- where is that innovative devel opnent
desi gn expl anati on cont ai ned?

A It is contained near the end of the report,

| believe, in section 9. Do you want ne to --

Q Yes, please

A -- gotoit?

Q Ckay. Can you give us a genera
expl anation of what that -- or just a brief

expl anation of that section?

A Well, this section gives an overvi ew of how
the overall inprovenents to the site are going to
of fset the inpacts that the project is having in the
prescripted buffers of the critical areas.

Q Ckay. Because the design calls for

construction in the environnmental buffer zones,

correct?
A Yes.
Q kay. Now, M. Mddaugh's criticismwas

that there were no real specifications or no
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expl anation of the functions and val ues of your
i nnovati ve devel opnent design. Do you recall that?

A | don't recall his exact wording, but
sonmething to that effect, yes.

Q Ckay. Well, have you addressed those
i ssues in your report?

A Yes, | believe | have, in general, for the
size of the whole.

Q And in general, let nme just nake sure
understand this. Have you provided enough information
for the county to understand what the innovative
devel opnent design is and how they woul d i nmpact the
buf fers and maybe nmake your design take into account
the effects on the buffers?

A Yes, | think |I"'ve provided enough
information for where we are today with the project.

Q kay. And where we are today is the --
what's the termwe'd call it? The feasibility of the

project, correct?

A Yes.

Q Ckay. Show ne where you' ve done that.

A So this is a narrative formhere. W talk
about the -- in this location we tal k about sone of

the overall environnental benefits of the project,

such as the renediation they referred to. The
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restoration of 7.3 acres of the (unintelligible)
habi tat, and then table 22 addresses each of the
i ndi vidual criteria.

And we tal k about how the marine
restoration in lieu of sone of the other buffers wll
allow significant inprovenent in the ecol ogica
function for the near shore Puget Sound, and then that

tabl e continues to address the other criteria in the

code.
Q O the |DD?
A Yes.
Q kay. By the way, have you suppl enented or

revised this report in any way what soever with respect

to the | DD?
A No.
Q kay. And just remnd ne, when was this

report authored and subm tted?

A April.

Q O 20187

A Yes.

Q Okay. Now, with respect to M. M ddaugh's

criticismthat there wasn't enough specification or
content, do you have a response to that criticisn®
A In general, or relative to a specific

topi c?
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Q I n general .
A In general, | would say that our report had
a very large anount of detail, particularly on inpacts

and anal ysis of existing conditions. W spent a |ot
of time discussing the potential inpacts to all of the
primarily affected fish and wildlife habitat species
in particular, such as sal non and the various other
speci es that use the marine environnent.

Q Well, let's just tal k about the habitat
managenent plan in general, and does that enconpass
protection of fish and wildlife?

A Yes.

Q Ckay. D d you in your report investigate
what fish and wildlife existed on the property and

identify those in the report?

A Yes.
Q Where in the report did you do that?
A The existing conditions for fish and

wildlife habitat are in section 6. This is the
overall section of existing conditions, and we go
t hrough a revi ew of background i nfornmation that was
reviewed for the report.

And if you scroll down you will find
there's separate sections for affected fish and

w I dlife species organized by general (unintelligible)
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groups as well as special species of special

significance, such as state and federal |ist of

speci es.
Q Where did you obtain that information fronf
A From a variety of sources, such as the

county dat abases, Washi ngton Departnent of D&R, the
Washi ngton Departnent of Fish and WIldlife.

Q Did you do the same for, | guess, habitat,
vegetation, that kind of thing?

A Yes.

Q Ckay. And that information is al so
provided in the report, correct?

A Yes.

Q kay. D d you actually do any ot her
physi cal investigation of fish and wildlife on the
property?

A We conducted -- well, since the original
fieldwork on the site, which has been a nunber of
years ago at this point, we've done wetland and stream
delineations on the site, but we have not conducted
any, for exanple, any specific species soil surveys on
the site.

But we have investigated, you know, we've
| ooked at the different species assenbl ages that occur

in the near tidal area. W' ve observed any fish and
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wildlife species that are on the site and docunented,
you know, presence of fish and wildlife during those
surveys.

Q And do you plan on or is it prudent to do
any additional work with respect to identification of
at least the fish and wildlife?

A No, this is -- this is, you know, general

standard of care for this type of project at this

time, yes.
Q s it conpliant with the code?
Yes.
kay. And did you provide -- | think there

was a criticismthat you did not identify did --
identify at all in your report where the fish and
wildlife were | ocated on this property.

A VWll, as | recall, the criticismwas about
the statement M. M ddaugh nmade about the reason
identify where the primary association areas were for
as part of the habitat nanagenent plan.

Q And did you actually do that?

A W did.

Q Tel | nme where.

A In section 8, please.

Q First of all, why don't you give ne a

general description of what section 8 is.
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A So section 8 is followi ng the county
comments that the habitat managenent plan was not
provided. W added this to the report to address
t hose concerns. So this is the habitat managenent
pl an section. Scroll down. So this -- do you want ne
to just --

Q Yes, go ahead

A -- give an overview? So this is a list of
the critical species that are required by county code
to be addressed as to which ones occur and don't occur
on the site. So this is a table that identifies those
speci es and whi ch ones do and do not occur on the site
or have a primary association area.

And so there's 11 of those species
identified in this table and then a short description
of how that occurrence -- where those occurrences are.

Q When you say primary association area, what
exactly do you nean?

A Well, in county code primary association
areas are defined as those areas where the species
occur and are inportant for one or nore of their life
st ages.

Q So you're looking at this property and
trying to find where these species are probably

| ocated in the project area?
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A Yes.

Q kay. And you're identifying the |ocation
and mappi ng the | ocation?

A Yes, mapping is -- is in sonme cases only in
a general sense. |If, for exanple, alnost all of the
critical species that occur on this site are
associated with the marine waters of Puget Sound. So
the mapping for the primary association areas is only
to the extent of it is the mean high high water mark
that represents Puget Sound.

Q Ckay. So let ne make sure | get this
right. The primary association area for the wildlife
on this project is the Sound, the water itself?

A Yes.

Q kay. Are there any areas |ocated on the
property itself that are associated with wildlife that
needs to be protected?

A Well, part of that tide land is on the

property, but other than that, no.

Q Ckay. And where is that contained in your
report?
A So that table addresses whi ch species occur

on the property and does not, and then here in table
21 | state that the primary association of those

species is with Puget Sound.
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Q Okay. Do you believe this provides enough
information to the county to understand what your
habi t at nmanagenent plan involves as far as species and
associ ation |location, that kind of thing?

A Yes.

Q Okay. How about the wetlands? Was there
any criticismabout your identification and protection

of the wetl ands?

A As | recall, there was no criticismof our
identification of the wetl ands. | recall that there
was a di scussion by M. M ddaugh of the -- how or

criticismof how the functions and val ues of some of
the wetl ands were explained relative to innovative
devel opnent design

Q By the way, does your report contain a map

of the wetl ands?

A It does.
Q And can you identify where that is?
A Yes, in figure 10. Sorry. Figure, figure

10. Keep going. There you go. Right there.

Q Ckay. And can you point out the wetl ands
that you've identified?

A Yes. So the black and white hatched |ines
represent the wetlands that have been identified off

site. There are no docunmented wetl ands on the site.
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Al of the docunented wetlands are off site. This map
al so shows the docunented streans.
Q And t he docunented streans woul d incl ude

t he Chevron stream correct?

A Chevron Creek is located right here.

Q Let's make sure | know exactly what you're
talking about. 1Is it the blue line that goes up and
down?

A Yes, it's the blue line that flows down to

the red line, which represents the project boundary.

Q kay. And it appears that there are at
| east two or three or four wetlands that are close to
the stream |Is that correct?

A Yes, generally speaking, there is a wetl and
i mredi ately south of Chevron Creek and then there's a
nunber of large wetlands on the slope to the north.

Q The wetl ands on the south of the creek
what is that designated as? Wat's the nane of that
wet | ands?

A Vll, in this nost recent report it's
designated as Wetland T.

Q Ckay. Now, what we're tal king about is
building within the buffer zone of those wetl ands,
correct?

A The inpacts that are identified in the
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report, there's only -- there are no direct inpacts to
wetl ands. There are direct inpacts to wetland
buffers, and those inpacts are primarily fromthe
second access road.

Q And would it be the buffer for Wetland T?

A Yes, the buffer for Wtland T here and
buffer for Wetland R

Q Okay. Now, the buffer for Wetland T, does
it provide any protection for the wetlands?

A It does provide sonme functions. It
provi des habitat functions. It also provides sone
hydrol ogi ¢ function, but the hydrol ogic function and
the water quality function in that |ocation are
limted because it's downsl ope of the wetl and.

Q What about Wetland R? 1Is that the sanme

si tuati on?

A It's a simlar situation, although it's --
it's not -- the topography is not as pronounced.
Q Ckay. But Wetland T, that's the one that's

cl osest to the secondary access road, correct?
A Yes, the secondary access goes around it.
Q And that's really the only wetl and buffer
that's being affected by the devel opnent, correct?
A And Wetland R The buffer of Wetland Ris

al so being affected.
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Q kay. So where --

A Yeah, if you go to figure 16, that's the
i mpact figure.

Q kay. Good.

A It's got to be in the inpact section, a
different section, section 7. There you go. Right
there. So M. M ddaugh referred to this figure in his
testinmony as well, but this map shows the proposed
wet | and and stream buffer inpacts fromthe project,
whi ch are here.

| apol ogize. This picture is alittle bit
| ow resolution, but you can see that the buffer
i npacts are |l ocated on Wetland R and Wetland T as wel |
as the buffer of Chevron Creek.

Q kay. Wiat -- how is the inpact
delineated? | just want to make sure | understand

this visually.

A It's a crosshatch
Q It's the crosshatch. Ckay. | got you
Ckay. And so, have you -- your innovative devel opnent

design is designed to mnimze or at |least take into

account the inpact on those wetland buffers, correct?
A Yes. So we are proposing the use of

i nnovati ve devel opnent design as mtigation for these

and ot her inpacts.
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Q And what is the innovative devel opnent
design you are proposing?

A It's the total package, which | referred to
earlier, is the restoration of the marine shoreline as
well as the renediation of the site, inprovenent to
water quality, and in sone cases expansion of existing
buffers.

Q | mprovenent to water quality. Can you
descri be exactly what those inprovenents are and how
you propose to achieve those inprovenents?

A So the proposed, as we've heard from Mark
Davi es and others, the proposed water quality
i nprovenents on the site -- well, they're twofold.

One is related to the renediation of the site.

There's existing contam nated ground water on the site
that will be renediated and also the current site wll
receive -- the proposed site will receive enhanced
stormwater treatnent as part of the proposed project,
which it doesn't currently receive.

Q Ckay. Wiat else -- other than enhanced
wat er quality, what are the other itens that you're
pl anni ng or proposing?

A For innovative --

Q For innovative --

A -- devel opnent desi gn?
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Q -- devel opnent design, correct.
A Those are the primary things that are
proposed at this time. However, | will say that we

anticipate that as design progresses there are other
nmeasures that may be able to be created, but they're
not proposed at this tine.

Q At this point in time, do you think you' ve
provi ded enough information as to the innovative
devel opnent design for the county to know what the
pl an and purpose of the design is?

A Yes.

MR VASQUEZ: Ckay. M. Exam ner,
see |'ve gone over ny tine a little bit. Wat do you
want to do?

THE HEARI NG EXAM NER:  Yeah, |'mjust,
my stomach's grow i ng.

MR. VASQUEZ: Ckay. Can we take a
break now?

THE HEARI NG EXAM NER° Do you want to
t ake our lunch break now? Does that work?

MR. VASQUEZ: That's good.

THE HEARI NG EXAM NER:  All right.
Then you' re done, you think?

MR. VASQUEZ: Probably another half

hour .
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THE HEARI NG EXAM NER:  Anot her hal f
hour ?

MR, VASQUEZ: Yeah.

THE HEARI NG EXAM NER:  So let's take a
break now, come back at 1:15. Fair enough?

MR, VASQUEZ: G eat.

THE HEARI NG EXAM NER:  Thank you.

MR. VASQUEZ: Thank you.

THE HEARI NG EXAM NER: I n recess.

(Proceedi ngs recessed at 12:15 p. m

To be reconvened at 1:15 p.m)
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AFTERNOON SESSI ON

1: 22 p.m
--000- -
MR. VASQUEZ: Thank you. | want to
just let you know, | keep wanting to stand up every

time you conme into the room so in case | do, you'l
know.
THE HEARING EXAM NER: It's a little

kind of, you know, but it's all good. All good. As

as it's tinme for dinner. 1It's your wtness.

CONTI NUI NG DI RECT EXAM NATI ON
BY MR VASQUEZ:

tal ked about the benefits to the site pursuant to the
i nnovati ve devel opnent desi gns, and one of the other

t hi ngs you tal ked about was restoration of nmarine

about there?
A What |'mtal king about is the proposal to

restore approximately 7.3 acres of area that is

my father said, | don't care what you call me, as |ong

Q M. Rand, you had in your testinony earlier

shor el i ne. Is that correct?
A That's correct.
Q Can you pl ease describe what you're talking
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currently above the mean high high water mark, but

occupi ed by devel oped | and above the existing bul khead

and the proposal is to have that area laid back at a
suitable slope to restore a nore natural beach sl ope
and beach function.

Q Ckay. What about the expansion of the
exi sting shorelines? 1Is that the sane thing or is
that sonmething --

A Yes.

Q -- that's different? Okay. By the way,
have you prepared a critical areas site plan yet?

A A critical areas site plan has not been
submtted to the county, but we have prepared one in

draft form

Q kay. Are you finished with the draft form

of the critical areas site plan?

A It is conplete in draft form yes, as where

the design is today.

Q Okay. And just so I'msure, in the
feasibility process is the critical areas site plan
one of those docunments that are necessary for the
feasibility of this project?

A In ny experience, no. |In ny experience,
the critical area site plans have been submtted near

the end of the project when design is finalized.
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Q Okay. And why, why is that?

A Wel |, because the critical areas site plan
is a legal docunment that establishes in perpetuity the
protected areas on the site. The buffers, the
set backs, and those areas, it's difficult to establish
t hose areas set in stone, so to speak, before your
design is finalized.

Q By the way, under the shoreline nmanagenent
master plan and the city code, how would that -- the
beach currently on property be designated?

A Can you clarify your question? Do you mean

a shoreline designation, or..

Q Is it a protected area, is it a --

A Yes.

Q Is it a buffer area or what?

A It's a protected area. WMarine shorelines

are protected areas under county code.

Q And as a protected area, what uses or what
activity are allowed on that?

A Vll, | don't want to speak to the
shoreline code. That's not ny area of expertise. But
in general, under the critical areas code, the marine
shoreline is a protected area |like other critical
areas and devel opnent is precluded or managed and you

have to, you know, analyze inpacts to that area if you
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affect it.

Q What about pedestrian access to the beach
under that?

A I n general, pedestrians have access. |If
there are public access points on the shoreline, they
have access to the beach.

Q Let's go back to the issue of this ordinary
hi gh water and nean hi gh high water mark. Can you
bring up G 14. You tal ked about when you first kind
of heard or saw comments fromthe county about the
nmean hi gh high water and ordi nary high water mark
correct? This is in the Cctober 2017 letter. 1Is that
what you're referring to?

A Yes, the October of 2017 letter. That
| ooks correct.

Q And what is your understandi ng of that
coment there?

A Wl l, the coment indicates that the use of
the two ternms ordinary high water nark and nean high
hi gh water mark is inconsistent.

Q What did you do in response to that?

A We made all figures refer to the nean high
hi gh wat er mark

MR. VASQUEZ: Ckay. Can you show ne

what's been nmarked as N- 2.
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Q (BY MR VASQUEZ) Do you know what the date

-- let's go to the date of this letter, the beginning

of this letter. | can't see. Wat's the date on this
letter?
A May 9th is the date, | believe, this letter

was subm tted.

Q kay. Go to that. Now, is this the --
first of all, have you seen this letter?

A Yes.

Q kay. And have you read that comrent on

the marine shoreline buffer?

A Yes.

Q And what is your understandi ng of that
comment ?

A My under standi ng of this comrent is that

t he applicant incorrectly neasured the nmarine
shoreline buffer fromthe nmean hi gh high water mark
instead of the ordinary high water mark

Q And is that the first tine you' ve seen this
issue in witing fromthe county?

A Yes.

Q Ckay. And have you got a response to that
or have you got a plan to respond to that?

A Yes, this -- the ordinary high water mark,

we have a draft ordinary high water nmark that's
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mapped, as | said earlier, but that |ine needs to be
vetted with the agencies, particularly the Washi ngton
Depart ment of Ecol ogy, given that it's in one of these
tidal areas that is nore difficult to map that

ordi nary high water mark.

Q Ckay.
A Prior to design being changed.
Q kay. And would it be anticipated that the

desi gn may change as a result of this?

A It would be my assunption that, yes, the
desi gn woul d change as a result of this, at least in
sone areas. Not the all areas. The difference
between the two |ines, as was pointed out by the
county, varies between zero and 50 feet, roughly.

Q kay. And again, you haven't had tine to

do the anal ysis because you just saw this on May 9th,

correct?
A Yes.
Q Ckay. | think that's all the questions

have. Thanks, M. Rand.

CRGCSS- EXAM NATI ON
BY MS. Kl Sl ELI US:
Q H, M. Rand. Laura Kisielius fromthe

prosecutor's office.

206 622 6875 | 800 8316973
production@yomreporting.com
www.yomreporting.com



N

o 0o B~ W

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

VERBATIM REPORT OF PROCEEDINGS; May 23, 2018

792

If | could just first start by asking you

what the purpose of the critical areas report is?

A The purpose of the critical areas report?
Q Correct.
A So, evaluate inpacts to the county's

designated critical areas by a proposed project, by
this proposed project.

Q Is it also to denonstrate that the project
conplies with county code?

A Yes, | would agree with that.

Q Okay. You and M. Vasquez had an exchange
about this stage of the project being the feasibility
stage of this project. Do you recall that?

A | do.

Q What is your understandi ng about the
pur pose of this hearing?

A My under st andi ng of the purpose of this
hearing is to determine if the -- there are
substantial conflicts with county code that the
project EIS cannot -- can or cannot continue.

Q Ckay. If we could start by tal ki ng about
t he habitat managenent plan. Your testinony, if |
understand it correctly, is that table 21 of your
report contains the habitat managenent plan content.

Is that correct?
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A No. M testinony is that the section of
the report that that table is within contains the
habi t at managenent plan. The table is one piece of
t he habitat managenment pl an.

Q kay. If we could turn to the habitat
managenent plan in your report, and | believe it is --

A C- 30.

Q -- CG30. Correct.

M5. KISIELIUS: Page 102 of the
report. Sorry. Not the... Keep going. Right there.
You GOT it. Yeah.

A There you go.

Q (BY M5. KISIELIUS) Could you just wal k us
through | believe it's pages 102 to 104 is the habitat
managenent plan. Can you describe the content of your
pl an?

A Yes. So this section of my report
identifies the code that the plan is addressing, which
is the 3062A (2007) code for the habitat managenent
plan. It describes the species that are affected. It
descri bes primary associ ati on areas.

Then it describes a list of critical
speci es that would be applicable under this code, and
then that -- sorry. | did it again.

Q Uh- huh
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A And then, as | said earlier, this table
descri bes which species occur on the site or have
primary association areas with the site.

And then, the next section of the report
describes the criteria of the habitat nanagenment plan
code.

Q kay. And it's that table is titled
habi t at managenent plan content, correct?

A Yes.

Q So does this table then refer the reader to

various other parts of the critical areas report to --

A |t does.

Q -- obtain that content?

A Yes.

Q kay. Could you wal k us through an

exanple? | think on page 102 you indicated that the
gray whale is a species that would be required to have

a habitat nmanagenent pl an?

A | believe so. Let ne stop right there,
pl ease. Yes, | did.
Q Ckay. And then, |ooking at how the reader

again is supposed to refer to other provisions in the
report to determ ne what the habitat managenent pl an
content is for the gray whale, could you just wal k us

t hrough as an exanple how you would find that in this
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report?

A Yes. So the table 21 refers the reader to
primarily two sections, section 6 of the report, which
tal ks about -- could you go to section 6, please --
exi sting conditions on the site.

M5. KISIELIUS: Stop there. Stop
there. Sorry. Keep going. | wasn't sure where you
were. Section 6. Okay.

A So section 6, for exanple, describes the
occurrence of federal species of significant
i nportance, gray whale being one of them So it
describes the status of the gray whale in this area,
and then it describes the -- if you go up a few nore
pages here, | think | can get to it quickly enough.
This section here, 6.12.2.9, describes the known
occurrence and docunented presence of gray whales in
Puget Sound in the vicinity, both generally and in the
vicinity of the project.

And then, if you go down to section 7.

Let's see. So section 7 describes for those -- | keep
doing this -- the federally listed species, it
describes the inpacts to those species. [|'ml ooking

for the gray whale. Section on inpacts to nmarine
mammal s, 7.2.4, and that's the section that would

apply to gray whale for inpacts.
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Q (BY MS. KISIELIUS) kay. But the
provi sion you're pointing to right nowis just a
general discussion of marine mammal s?

A Yes. It's not specific to the gray whal e.

Q kay. Do you discuss the gray whale in
your critical areas report?

A Yes.

Q Do you discuss the inpacts specifically to
the gray whale in your critical areas report?

A | discuss inpacts to nmarine manmal s, which
woul d i nclude the gray whal e.

Q Ckay. But again, you don't specifically
di scuss inpacts to the gray whal e?

A Not as a separate section, no.

Q Okay. Do you discuss then specific
mtigation neasures that would apply to the gray whal e
during construction of the project?

A No.

Q Ckay. Would that be required under the

county's code as to habitat nanagenent plans for the

gray whal e?

A Coul d you rephrase, restate the question,
pl ease?

Q Sure. The county's code with regards to

the requirenents for a habitat managenent plan, does
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this critical areas report neet those requirenments as
to the gray whal e?

A | believe this report neets the
requi renents of habitat managenent plan for gray whale

at this stage of the project.

Q At this. This being the feasibility stage
A Yes.

Q -- of the project?

A Yes.

Q Let's nove on to innovative devel opnent

design. Do you agree that 30.62A. 350 requires the
applicant to denonstrate how the design of the project
wi || achieve protection equivalent to the treatnent of
the functions and values of the critical areas that
woul d be obtai ned by applying the standard
prescriptive nmeasures of the critical area -- critica

areas code?

A Do | agree that's what it says?

Q Yes.

A Yes.

Q Ckay. Can you show us where in your

di scussi on of innovative devel opnent design there's a
di scussion of the functions and val ues that woul d be

provi ded by the standard buffers of either nmarine
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shorelines, wetlands, or streans?
A No, that is not in nmy report at this tine.
Q Can you explain where in your report
there's a discussion of how the functions and val ues
of the proposal provide equal or better functions and

val ues than the standard buffers?

A | believe | just answered that question.
Sonet hing very cl ose enough to it. | can't.
Q Cl ose. Probably cl ose enough. And the

answer was no to that?

A Yes.

Q Okay. Do you discuss in the report how the
restoration of the marine shoreline provides better
function and val ues than the 25,000 square feet of
wet |l and buffer that will be inpacted by the
construction of the second access road?

A | talk about it generally. | don't talk
about it specifically by each resource.

Q Okay. Would you agree that the functions
and values of a marine shoreline are different than
the functions and val ues of a wetland or streanf

A Yes.

Q Let's go ahead and nove on to a di scussion
of the ordinary high water mark. Now, you said that

you weren't aware that shoreline jurisdiction and
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marine shoreline buffers are required to be neasured

fromthe ordinary high water mark. |Is that correct?
A | don't believe | said that, no.
Q Okay. So you have al ways known that marine

shoreline buffers are required to be nmeasured fromthe
ordi nary high water mark?

A Coul d you be nore specific with your
guestion? Wat do you nean by al ways?

Q I n Snohom sh County is a marine shoreline

buffer to be measured fromthe ordinary high --

A Yes.

Q -- water mark?

A Yes.

Q And did you just learn that in Cctober --

or sorry -- May 9th --

A Yes.

Q -- of this year? You knew that? Ckay.

Did your critical areas report reflect a

marine shoreline buffer froman ordinary high water
mar k?

A No. It was based on the mean hi gh high
wat er mar K.

Q Ckay. Wiy did it not reflect a marine
shoreline buffer fromthe ordinary high water mark?

A The marine -- the ordinary high water mark
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was not mapped in tinme for it to be reflected in that

ver si on.

Q Wien was the ordinary high water mark
measur ed?

A March of 2018.

Q March of 2018. And what's the date of your
report?

A April .

Q April of 2018. What was the date of your

first critical areas report?

A First one produced for the project?

Q Yes

A 2011. March 2011, | believe.

Q Ckay.

A | don't renmenber the date.

Q And | know that was your predecessor. That

was not, not you. However, that report did not
measure marine shoreline buffer fromthe ordinary high
wat er mar k?

No.

Ckay. And you're saying that you -- it was
never mapped fromthe ordinary high water mark until
March of 20187?

A |"msorry. Can you repeat that question?

Q Sure. You're saying that you -- the first
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time the marine shoreline buffer was nmeasured fromthe
ordinary high water mark was in March of 2018?

A The first tinme that the -- an attenpt was
made to map the ordinary high water mark in the field
was March of 2018.

Q Wiy, why wasn't it attenpted to be nmapped

before then?

A W were not authorized to map that prior to
that tine.

Q Were you the only entity that nmapped the
ordi nary high water mark? | nean --

A Yes.

Q -- any consultant. Wre you the only

consultant for this project that mapped the ordinary
hi gh wat er mark?

A To nmy know edge, yes.

Q Okay. And you were not authorized to
measure that until March of 20187

A Yes.

Q But you knew the marine shoreline buffer
was required to be neasured fromthe ordinary high
wat er mark?

A Yes.

Q Can | assune that your predecessor knew

that in 20117
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A No. | believe at that tinme the -- the
ecol ogy gui del i nes have changed since that tine, and |
bel i eve the original nean high high water mark was
mark -- and field work conducted, | believe, in 2008
and 2009.

So, so | believe at that tine the nean high
hi gh water mark was believed to be the correct |ine of
demar cati on?

Q kay. Do you know what version of the
critical areas code this project is vested to?

A 2007.

Q 2007. And do you know in 2007 was the
mari ne shoreline buffer required to be neasured from

the ordi nary high water mark?

A | believe so.

Q Ckay. You nentioned that this new
information -- with this new information, you
anticipate that the design of the project will change.
How wi I | that change?

A Ch, | can't exactly say, because |I'm not

the architect, but | would anticipate that sone

structure |l ocations mght have to change. But that's

specul ation on ny part, because |I'm not the designer.
M5. KISIELIUS: Could you please pull

up P-16 for me. OCh, I'msorry. P-15.
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Q (BY M5. KISIELIUS) And can you see the
yellow | i ne demarcates a marine shoreline buffer
nmeasured fromthe nean high high? Does that
accurately reflect --

A | believe so. | can't exactly tell what's
| abel ed and what's not on this map, but that appears
to be the case.

Q Okay. And then, the ordinary high water
mark -- so that indicates that buffer's neasured from
t hat kind of brownish-red |ine bel ow?

A Yes.

Q Al right. And then, the blue line

demarcates the ordinary high water mark, correct?

A Yes, it appears to.

Q And that woul d be as you mapped it?

A Yes.

Q Okay. But which needs to be confirmed with

t he agencies --
A Yes.
Q -- to the best of your know edge? Ckay.
So if the marine shoreline buffer were to
be neasured fromthat ordinary high water mark, are
those residential structures now within the marine
shoreline buffer?

A It appears to be the case, yes.
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Q So woul d you say that today, based on this
information, it appears that the project is in
substantial conflict with the code because of the
| ocation of these structures within the marine
shoreline buffer?

A No, | guess | wouldn't say that. |'m of
the opinion that in this [ocation you' re talking about
an area that is previously devel oped and devel oped
land, and this area is going to be restored. That's
part of the purpose of our innovative devel opnent
design plan is to all ow the encroachnent of sone of
this devel opnent into the proposed buffers.

M5. KISIELIUS: Q Ckay. | don't

have any further questions.

REDI RECT EXAM NATI ON
BY MR VASQUEZ:

Q Just one followup, M. Rand. There was
some testinony about other agencies and the ordinary
hi gh water mark. Wo is responsible -- or howis that
ordi nary high water mark determ ned?

A The ordi nary high water mark under the
state WAC, Washington Adm nistrative Code, is -- |
think | testified to this earlier -- is defined as the

| ocati on where water -- the passage of water is of
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such a frequency that it |eaves a mark, a physical
mar kK upon the | and.

Typically -- well, the Departnent of
Ecol ogy, Washi ngton Departnent of Ecol ogy's the
primary agency responsible for produci ng gui dance on
this topic. They have a | ot of guidance on this
topic. The guidebook is pretty significant, but a
couple of the key points are you |l ook for things |ike
where there i s perennial vegetation grow ng, where
there are log rafts, you know, other, other
measur enents of water passage.

Q Now, excuse ne. |In the 2007 code or, |
guess, whatever code applies to this application, are
t here exceptions to using the ordinary high water
mar k?

A There is. There's an exception that in
areas where the physical features that | just
referenced can't be found, you can use the nean high
hi gh wat er mark

Q And you have to go talk to the Depart nment
of Ecol ogy and ot her departnents to try and figure all
this out?

A VWll, you can nmake an assessnent in the
field, but typically in an area certainly of this

significance you would want to get confirmation from
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t he Departnent of Ecol ogy.

Q So that line you' ve marked there, the blue
line, is that sentence (unintelligible), so to speak?
A | wouldn't, | wouldn't describe it that

way, because | would consider it a draft line until
it's been vetted with the agencies, because that |ine
is subjective, and where one person puts it today,
those -- you know, another person could put it
sonmewhere el se tonorrow.

And that has to do with the type of wave
action you've had in the intervening tinme, and
ultimately, | would want to get an agreenent by the
Departnent of Ecol ogy about where that |ine was before
we made i nportant design changes.

Q By the way, counsel asked you about issues
regardi ng functions and values. Do you renenber those

guestions?

A Yes.

Q And you said that they weren't in your
report. 1Is there a reason why they're not in your
report?

A The di scussion of innovative design in ny

report is of a general nature, because at this
feasibility stage of the project | considered it too

early to finalize this detail ed di scussion of
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functions and values. But that -- that information
can easily be provided, but it was not provided in
this report.

Q Don't you need to know where the buil dings
are going to be definitively | ocated before you can do
all that?

A It would certainly help.

MR. VASQUEZ: Ckay. That's all the
guestions | have. Thanks.
M5. KISIELIUS: | just have one

fol |l owup questi on.

RECROSS- EXAM NATI ON
BY M5. KI SI ELI US:
Q I n your professional judgnment, does that

blue line indicate where the ordinary high water nmark

is?
A In ny professional judgnent, yes.
Q Thank you
THE HEARI NG EXAM NER:  Want to ask any
nor e?

MR. VASQUEZ: No, | don't have any
nmore. Thank you.
BSRE woul d |ike to call its next

W t ness, M. Mark Dagel
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THE HEARI NG EXAM NER.  Swear you in
Rai se your right hand.

Do you solemly swear or affirmthe
testinmony you' re about to give in this proceeding is
true and correct?

MR. DAGEL: | do.

THE HEARI NG EXAM NER:  Nanme and
addr ess, pl ease.

MR. DAGEL: Mark Dagel, Seattle,

Washi ngt on.

THE HEARI NG EXAM NER: That's not an
addr ess.

MR. DACEL: Hone address or work
address?

THE HEARI NG EXAM NER:  Work address is
fine.

MR DACEL: 311 Elliott Avenue,
Seattl e.

THE HEARI NG EXAM NER:  Thank you.

DI RECT EXAM NATI ON
BY MR VASQUEZ:
Q M. Dagel, thank you. You have to actually
be pretty close to that m crophone.

A Ckay.
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Q You can |ower the table if you need to.
A No, this is good.
Q M. Dagel, tell nme who you' re enployed by.

A. | work for Hart Crowser. It's an

envi ronnment al engi neeri ng and geot echni cal engi neering

firm
Q And what is your title at Hart Crowser?
A "' ma senior associate hydrogeol ogi st.
Q And what does a senior associate

hydr ogeol ogi st do?

A In my case, ny practice is generally the
i nvestigation and cl eanup of contam nated sites under
state and federal | aws.

Q How | ong have you been at Hart Crowser?

A Ni ne and a half years.

Q Okay. And is that primarily what you' ve

been doing for nine and a half years?

A Yes.
Q Do you have a undergraduate degree?
A | do. | have a undergraduate degree in

geol ogy and a naster's degree in geol ogy.

Q Ckay. And when did you obtain those?
A Bachel or's degree in 1980, nmaster's in '85.
Q Do you have specific experience wth the

what we're calling the entitlenent process for these
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devel opnment projects?

A That's not sonmething I'mfamliar with, or
that word, | should say.

Q Entitl ement?

A Well, | nmean, not in this context.

Q Okay. Do you have experience with

remedi ati on on projects of this type?

A Yes.
Q Ckay. And approxi mately how many?
A Oh. | mean, cleanup sites, you know,

dozens probably over the years. This is a

the last 10 years, sonething |ike that.

Q You're essentially involved in the cl eanup
process of the site, correct?

A Correct.

Q kay. So tell me, what's your -- the
general schedul e of events involved in that process?

A So, under the state cleanup regul ations,

So the general, general progression of the cleanup
activity is initially once a site is discovered or
deened to be contam nated, the cleanup process starts

with a renedi ation investigation and a feasibility

particularly |arge one. So, you know, two or three in

t he nodel, the regs pronul gated under the Mdel Toxics

Control Act, it lays out sort of a nmulti-step process.
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st udy.

So the remedi al investigation determ nes
t he nature and extent of contam nated soil, ground
wat er, whatever. Once that's determned to an
adequate degree, a feasibility study is conducted and
that is a-- 1'd say it's a high level, high |eve
|l ook at -- it's a step wi se process prescribed under
the regs to evaluate a nunber of cleanup alternatives
and to select at a conceptual |evel the preferred

al ternative.

Q When does t he Departnment of Ecol ogy get
i nvol ved?
A It depends. For sites of this size, they

woul d typically get involved early on. The party
doi ng the cl eanup woul d conme to an agreenent with the
Depart ment of Ecol ogy, either in the formof a --
typically in the formof a consent decree or an agreed
order that would stipulate how the investigation and
then the evaluation of alternatives and then finally
t he cl eanup woul d proceed.
That's a typical, typical scenario for a

site like this.

Q When you invol ve Departnent of Ecology in
negoti ating an agreed order or consent decree, what

happens to the operations on the site?
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A Well, a site like this, to do a renedi al
i nvestigation would involve trying to determ ne again
the nature -- nature and extent of contam nation in
the soil and ground water.

At this site, much of the property is
covered physically by tanks and ot her petrol eum
related infrastructure. So those would need to cone
down or be renoved in order to really figure out what
is where at the site.

Q Do you have an opinion as to whether those
tanks can cone back online and the property be used
commercially for the sane -- for the sanme use after

t hat process begi ns?

A No, | don't. | don't see how it could.
Q And how cone?
A Vell, during -- so, so during the

i nvestigation and renedi ation of the site, we would
need access to the physical ground that the tanks are
currently occupying. So there would be no way to
really sort of put them back during that process.

Q So basically, you shut down the comrercia
operation, correct?

A It would -- yeah, it would have to be shut
down to be cl eaned up

Q Ckay. Wiat about future use of the site
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once that process has begun?

A Wl |, depending on the cleanup |evels
agreed to in the order with ecology, it could range up
to residential use. Typically, that's, that's what
cl ean-ups are designed to achieve, except in sone very
speci fic circunstances.

Q Well, so you understand that this is a oil
storage facility, correct, and an asphalt processing
pl ant, correct?

A Yes.

Q Once the process with ecology starts, can
it ever be used as that again?

A | would have a hard tine seeing that it
could be. Typically, once you start the process of an
agreed order, you are -- you're bound to carry out
what's in the agreed order, and even if let's say the
agreed order takes you through the first step of an
investigation and feasibility study, it's ny
experience would be unlikely that if you found
significant contam nation, which you would at the
site, that ecology would say, well, that's nice.

W' re done.
You know, | think realistically, you would
need to carry on through, through the -- through sone

sort of renediation.
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Q So then, in your experience, would it nake
sense to begin the renedi ati on process with ecol ogy
whil e the project has not been approved by the county?

A Well, assumng the that objective is to --
is an either, either/or, essentially, if it's not
going to be devel oped, you know, for residential use,
it's desired to keep it operating as a -- inits
current configuration. R ght. | don't think it would
be advisable to start down a cleanup path. That would
be inconpatible with maintaining existing operations.

Q Do you have any idea of nagnitude how rmuch
cl eanup of this site would be?

A Vll, it hasn't been fully characteri zed.
| nean, this is very, very rough, but typically it's
not like this would be in the tens of mllions of
dollars. You know, nore than ten, less than a
hundred, you know, sonmething in that range.

Q Ckay. Wiat stage of the renediation
process are you in at this point?

A So at this point, the site has the site
operator or its predecessors have done | would call it
sort of a prelimnary investigation. So they're not
currently under any sort of a formal order or even a
vol untary cl eanup programw th the Departnent of

Ecol ogy, but they have taken sone independent
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i nvesti gations.

So there have been soil borings, ground
water nonitoring wells installed in areas that are
accessi ble, and there have al so been sone free product
recovery wells and a sheet pile ground water barrier
has been put in under -- under the independent --

i ndependent pat hway under the Mbddel Toxics Control Act
regs.

Q Do you know i f anybody from our
representative of the owner has actually spoken to
ecol ogy about this site?

A Yeah, ny understanding is that the operator
di d approach ecol ogy and had sone initial discussions
about -- about putting the site under an agreed order,
a few years ago naybe, three years ago.

Q But do you know i f an agreed order was

reached or entered into?

A No, it was not.

Q (kay. That's all the questions | have.
Thank you.

A Ckay.

CRCSS- EXAM NATI ON
BY Ms. KISl ELI US:

Q Good afternoon, Laura Kisielius fromthe
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prosecutor's office.

A Hi .

Q | don't think you discussed it. Did you
prepare a nmenorandum dated April 20th for the project
applicant regarding a proposed environnmental read --
remedi ati on approach?

A Correct.

Q Okay. And | believe that's Exhibit G 29.
And again, that was dated April 20, 2018. Wen did
t he applicant request that you prepare that report?

A | don't have the exact date. | would say
three or four nonths ago, roughly, tinme frane.

MR, VASQUEZ: Your Honor, I'mgoing to
object at this point. This goes beyond the scope of
direct. We didn't discuss the report or any of those
i ssues.

THE HEARI NG EXAM NER:  No, but you did
di scuss the --

MR, VASQUEZ: Schedul e.

THE HEARI NG EXAM NER: -- order and
sequence of renedi ation, schedule, and the process.

MR. VASQUEZ: Ckay.

THE HEARI NG EXAM NER: So | think
that's fair.

MS. KISIELIUS: Thank you.
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Q (BY M5. KISIELIUS) And on page 4 of that
report you nention the steps of the MICA process that
have al ready been conpleted. Do you recall what the
| ast step conpleted was and when it was conpl et ed?

A So | renmenber discussing the steps in the
MICA process, sort of what 1'd laid out here, but it
wasn't nmeant to portray that the site itself had gone
t hrough that process yet, and in fact it hasn't.

M5. KISIELIUS: COkay. Sorry |I'm
putting you to work today. Could you pull up C 29 for
nme, please. And |I'mlooking at page 4 the report.

And scroll down to where it says MICA cl eanup process.
Ri ght there.

A Right. Okay. So these, these sites, |
t hought you were tal king about the sites, the steps |
just went through. So these, these steps are
prelimnary to the renmedial investigation. So these
are back in sort of the site discovery phase, the
initial hazard ranking by.

| didn't tal k about those, but those sort
of kick the whole thing off. So yeah, those site
di scovery initials hazard ranki ng have been conpl et ed,
correct.

Q (BY M5. KISIELIUS) And would the hazard

ranki ng have been the |ast, the |last of those steps?
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|"massumng they're in order of progression?

A | would assume that, but | don't actually
know, know that. |It's possible. | think that the
hazard ranking -- I"'mguessing a little bit, but |

think there was probably some initial evaluations of
the site.

It was ranked by ecol ogy, and then since
t hen, actually, | do know that since it was ranked,
t here have been sone additional investigations done.
So | think the |ast one, or the -- the initial
i nvestigation, you know, probably spanned the hazard
ranki ng on both sides of it.

Q Ckay.

A So it's not, not always a sinple, you know,
a straightforward or a straight |ine process.

Q kay. So do you then know the date or the
| ast date that one of those itens was conpl eted was,
bal | park year?

A Yeah, | think that the | ast soil borings
that were done on the site were probably -- again, |'m
guessing a little bit, but 2011, something |ike that.
Probably five years ago or nore.

Q So that was the last tine any step in this
MI'CA cl eanup process has occurred for this particular

site, to the best of your know edge?
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A Correct.
Q kay. So the next step then would be the

remedi al investigation feasibility study?

A Correct.

Q kay. And has that process begun yet?

A No.

Q kay. Do you know when that process will
begi n?

A Wll, it's alittle chicken and the egg.

entered into an order with ecol ogy, would require

The tanks and a ot of the infrastructure would need
to come down, so, so that hasn't been done because
it's still an operating facility.

Q Ckay. So it has to stop operating as a
facility before you can even begin this renedial
i nvestigation feasibility?

A Correct.

Q Ckay. Do you know if there are any pl ans
to stop operating the facility so this process can
begi n?

A Well, it's -- | nmean, to the extent that
there's a planned devel opment there, yeah, | guess it

is. It would occur. The concept is that it would

So to do the renedial investigation, especially if you

di sconti nuing use of the property for its current use.
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occur in stages, as the -- as the devel opnent

proceeds. So there is definitely a plan.

Q And by pl anned devel opnent, are you talking

about this proposed project?

A Correct.

Q kay. So if | understand you correctly,
you' re saying this proposed project would have to be
approved before operati ons woul d cease and this next
step could occur?

A That' s ny understandi ng, yes, of how the
parties intend to proceed. Yes.

Q kay. Do you know how | ong approxi mately,

in your experience, the renedial investigation

feasible -- feasibility study part of this process
t akes?
A So that, that initial, yeah, the renedial

investigation feasibility study could be a year or
two, would be ny guess.

Q And then, follow ng that, |ooking at page
5, the next page of your report, then cones the
cl eanup, cleanup action plan process. So the
feasibility study inforns the cleanup action?

A Correct.

Q Okay. And can you descri be generally that,

t hat process?
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A The feasibility study process or the
cl eanup?

Q Oh, the cleanup action plan. How do you
sel ect -- who selects the process and how does that

typically take place?

A Right. So the -- as you said, this is
informed by the feasibility study. The feasibility
study is typically the nore extensive docunent in
ternms of laying out the various alternatives that have
been | ooked at, the ones that have been screened out,
how t hey' re each eval uated agai nst the vari ous
criteria under the regs, and then a preferred
alternative sel ected.

So the cleanup action plan often refers to
that and it is nore -- and sunmari zes the sel ected
cleanup plan. And it is a -- so typically, the entity
conducting the investigation would prepare the draft
cl eanup action plan.

Utimately it conmes out as an ecol ogy
docunent subject to public coment.

Q And in your experience, for a site of this
si ze, how | ong does the cleanup action plan selection
process take, including public comment?

A Well, it can go pretty fast fromthe tine

you're done with the feasibility study to the cleanup
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action plan. So it would be several nonths, but not
two years. So sonewhere in that, in that range. So,
you know, | think a year would be | ong, but two nonths
woul d be short, so...

Q kay. And is it your understanding that
the applicant is proposing to phase this devel opnent

project in conjunction with phasing cleanup of the

site?

A Correct.

Q s that typical? Have you seen that
bef or e?

A Yeah, it is. It is. [It's, | guess,
neither typical nor atypical. It can happen. There
woul d be, yeah. I1'mthinking of, I wasn't personally,

but Iike the Skykom sh cl eanup, where the City of
Skykom sh was basically picked up and the contam nat ed
soil renoved under it and put back down again.
That sort of was on a rolling schedule, and

so that's --

Q Ckay. And then, do you know, with that
proj ect or any others, does environnental review of
t he proposed devel opnent usual |y happen in
coordination with environnental review of the cleanup
pl an?

A So the typical process that I'mfamliar
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with and is laid out in the cleanup -- or in | guess
it's the SEPA regs, is that -- and to sone extent, |
guess, under MICA, ecology typically does the
environmental review, and | believe it needs to occur
sonetime between the RIFS and the final cleanup action
pl an.

So they'll do whatever environnmental
review, whether it's a just a checklist or a full-on
ElIS. Typically done during that phase of the process.

Q And wi Il ecol ogy review the inpacts of
remedi ati on on the proposed devel opnent and i ncl udi ng
i ndi vidual s who already are living onsite?

A Yes, | think the |atter especially. If
there was -- whatever the existing environnment is at
the tine that the cl eanup woul d be done, that they
woul d -- that woul d be consi dered.

Now, as far as some proposed devel oprment in
the future, | don't know that they could eval uate
impacts or would. | guess that's a little bit outside
my experience. But ny famliarity is is that they are
typically focused on the action of the cleanup itself,
not, not sone other action.

Q Ckay. So when would the -- where would it
be best to evaluate the inpacts of a dual phased

approach be? Wuld it be the SEPA review? O, |
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guess, the renediation on the proposed devel opnent.
Wul d that be in the SEPA review for this project or

t he SEPA review for the cleanup action plan?

A It would be the SEPA review for the
cl eanup.
Q For the cleanup. So this project would

have to be approved w thout being able to evaluate the
environmental cleanup -- the environnental inpacts of
t he cl eanup action on this proposed devel opnent plan,
whi ch i s phased?

A Yeah, | think that the assunption, at | east
in the draft EIS for this project, is consistent with
what I'mfamliar with, and that is that the EI S
contenplates that the site will have been cl eaned up
prior to developnent. So that that's the baseline
condi tion.

Q Uh- huh. So but, so phase one of this
project would assune that phase one of the
remedi ation, and | guess |I'massuning that there --

t he polygons are the sane for the different phases.
That phase one of the renedi ation has taken place and
the site is clean for phase one of this particular
devel opnent ?

A | think that's one, one way to do it, yeah

Yeabh.
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Q And is it possible then that renediation of
the rest of the site will have inpacts on the
individuals Iiving on the site in phase one?

A Yeah, | think that clearly woul d.

Q kay. Would those be inpacts that you
woul d expect this jurisdiction to eval uate when

consi dering whether to approve this project?

A Coul d you try that again?

Q Yeah, it's a little convol uted

A Yeah.

Q So you have people in phase one of this

project living onsite already. You have renediation
happeni ng on other portions of the property. You have
potentially the incineration of materials onsite. You
m ght have to truck themoff site, so you have
mat erials com ng on and off site.
You have potential air inpacts, noise

i npacts, view inpacts fromthe renediation for the
folks living in phase one. Wuld those inpacts be
sonet hing that you would expect this jurisdiction to
review prior to approving the entirety of this
devel opnment project?

A | guess not. | nean, so the way |'m
envisioning this would work is that so, so in the

scenario you laid out, ecology would be | ead agency
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for SEPA and so they woul d conduct their environnental
revi ew.

So say, it's phase two. So, the existing
envi ronment now i ncl udes perhaps people living in
phase one. So their review would, woul d enconpass
that. That's inpacts to that.

Q But they would review the cleanup action as
a whol e, not necessarily in phases with people living
on the site?

A Yeah, that -- that | -- that's a nuance
that I don't -- | don't know. | think that's, you
know, a negoti ated coordination with ecology as to how
that, you know, how they woul d choose to evaluate it,
if they want to phase the -- phase their environnental
review or look into the future as, you know, and do it
all at once.

Q So that that would be a discussion that the
county shoul d probably have with ecol ogy sooner rather
than later in terns of coordinating that environnental
review, before approving this project?

A | can't speak for the county. | nean, |
don't -- | can't. | can't say. | nean, the SEPA
process, if ecology were the (unintelligible) agency,

i nvol ves -- you know, requires public coment and

per haps, although |I can't cite the section, involves
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coordination with the local jurisdiction.

So | think there is -- there are provisions

for, you know, interacting as ecol ogy does their
review. But, yeah.
Q Al right. Thank you very nuch.

MR. VASQUEZ: | don't have anything
further.

THE HEARI NG EXAM NER:  Thank you, M.
Dagel .

MR. HUFF: BSRE will call Dan Seng
back to the stand.

THE HEARI NG EXAM NER: M. Seng, |
think | already swore you in.

M5. SENG | believe you did. | was
presenter.

THE HEARI NG EXAM NER: 1" I] just
rem nd you, you're under oath.

MR SENG M nane is Dan Seng, with

Perkins and WII.

DI RECT EXAM NATI ON
BY MR HUFF:
Q You beat nme to it. Can you tell us your
of fice address, please, and job title.

A Yes. M job title is associate principal,
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and our address is 1301 Fifth Avenue in Seattle.

Q Can you descri be your educationa
background, please.

A | have a bachel or of science in
architectural studies fromthe University of Illinois,
and | have received a fellowship fromthemin 2011 to
travel. And | wote a book about that, about

sust ai nabl e urban devel opnent after that fell owship.

Q And what's been your association with this
proj ect ?
A | have been involved since 2010 as a

proj ect manager for the project, on and off throughout
t he years.
Q And have you been involved in simlar urban

center type devel opnents in other |ocations?

A Personal ly, no, | have not.
Q But your firm has?
A That's correct. Part of the reason we were

selected for this project was based on our experience
with the Dockside Green devel opnent.

Q Coul d you generally descri be Docksi de
G een, please?

A Docksi de is a devel opnent in -- on
Vancouver Island, and it is approximately a 15 acre

site and it was a nulti-famly m xed use devel opnent
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on a shoreline. It was a brownfield devel opnent,
where it was a highly sustainabl e design approach that
utilized social and econom c and sustai nabl e benefits
to conme to a ultimte design solution

Q Was that any easier than this one? Not a
serious question.

Now, in their May 9th response letter, the
county listed two areas that you thought you woul d
like to and we also think would like to respond to.
The first was area 7. The first part of that being
whet her -- about commercial uses on the pier.

The | anguage that fromthe county's letter
says that conservancy environnental regulation
(unintelligible) provides a comercial devel opnment
shall not -- or shall be prohibited on conservancy
shorelines except for those low intensity recreational
devel opnents which do not substantially change the
character of the conservancy environnent.

And they further state that the pier's
wat er dependent, but that small craft rental, fishing
supplies, cafe use, public art, art, and access to the
boat |aunch and potential ferry services are uses
whi ch at | east cone into question.

Kind of doesn't really take a position on

those. They say, to the extent these proposed uses
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are consi dered comerci al devel opnent, they are
pr ohi bit ed.

In your view, was there any intent to have
commercial uses on the pier?

A My intent was to provide the recreational
uses and to have them be water dependent and the --
after hearing sone of the testinony yesterday, | can
see how there's sone interpretation on what, what is
justified as a recreational use and what constitutes a
conmer ci al use.

So it wasn't ny intent to have conmercia
uses to generate profits, for instance.

Q Cafe use clearly would fall into that
categories. There is no current intent to have a cafe
on the dock, correct?

A That's right. This was an itemthat we had
intended to strike out of the report and there were
apparently nore in there than we were -- than | found.
So one of them got through.

Q If it is eventually determ ned that any of
the uses are in fact conmercial, | assune you are of
t he opinion that those uses should al so be renoved?

A That's right.

Q We had al so testinony yesterday about

residential devel opnent that's dependent on shoreline
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protection neasures. Wth general regulation five,
residential devel opnment providing residential shal
not be approved for which flood control, shoreline
protection neasures, or bul kheading wll be required

to protect those residential |ots unless a variance is

obt ai ned.
W don't have flood control; is that
correct?
A That's right.
Q I n your opinion, do we have bul kheadi ng?
A No. | see where you're going with this,
this questioning. | don't consider the esplanade a

bul kheadi ng or the elevation of the residential units

to be considered a bul khead or a fl ood protection.

Q s that the same for shoreline protection
measur es?
A That's correct. The shoreline protection

is provided by the beach, not by the wall that's

designed to support the esplanade. That's ny

under standi ng of the information from Mdffatt Ni chol.
Q Now, there is the caveat in here: Unless a

vari ance is obtained. Wen did you first hear of that

potential requirenment that a variance be obtai ned? Do

you recal |l ?

A. No, | don't recall the first time | heard
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that, but | did hear that yesterday in sone of the
t esti nony.

Q Do you see any reason why a vari ance
application couldn't be prepared and submtted by the
cl ose of this hearing?

A No, | don't. That seens reasonabl e.

| want to go back. One of the things
ment i oned about the espl anade not being flood
protection.

Q Uh- huh

A | said in nmy presentation that the
espl anade is at an elevation that could serve as a
levy, and this is sonmething that it will by nature of
where it is serve as flood protection, because it's
hi gher than the el evations that we' ve determ ned from
the studies that Mdffatt and N chol have done. But |
don't feel like it is designed as -- with the purpose
of being a levy or to reinforce the shoreline.

Q | s there any substantial correlation
bet ween tidal action, waves, and the purpose of this
espl anade wal | ?

A | would say no.

Q | don't think you were here to hear earlier
testinmony this afternoon about neasurenent of the

shoreline jurisdiction, the 200 feet, and whet her
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that's the mean high high or ordinary high water mark
but do you have an objection to rewiting -- redraw ng
the lines to use ordinary high water, if that's what

t he county requires?

A If that's what the county requires, no,
don't have any objection to that.

Q When did you first learn that the county
want ed ordinary high water mark used to neasure the
shoreline jurisdiction?

A The code is pretty clear on that. So | was
aware of that back in 2010. The information that we
had in our draw ngs, the survey did not include an
ordinary high water line until very recently. So we
used the nean high high water as the line from which
we set back to generate the shoreline boundary.

Q And in fact, the county's conments, |
believe, dated May 9th just note that there was --
that both Iines were used. And what did you take to
be the direction fromthose coments?

A My understanding is that the expectation of
the county is that the ordinary high is the line from
which we're to offset the 150 foot buffer and the 200
foot shoreline jurisdiction.

Q In their letter the county al so tal ks about

| ack of an anal ysis of applicable shoreline master
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program regul ations. Wuld you respond to that
statement? It was in fact the submttal of an
anal ysis of shoreline regulations, was it not?

A There were nmultiple docunents that
reference the shoreline managenent responsibilities of
the project, and the project narrative did describe
that what our intentions were in regards to that
shorel i ne managenent, and we relied heavily on the
critical area report fromDEA to further summari ze
what was being done there and the information from
Mof fatt Nichol in that report.

Q Now, you conmunicated with me to tell ne
whi ch exhi bits you wanted avail abl e on the screen.

"' mnot sure for what purpose exactly you wanted those
avai l abl e, but here is the project narrative. Can you
use that as you anticipated to help fill us in?

A Yeah, | can show you where that reference
was to the shoreline. So the section of the narrative
descri bes where we intended to -- how we address the
vari ous codes that apply on the project.

So within this section, the devel opnent
limts other regulations affecting devel opable --
devel opabl e area on page 17, we refer to the shoreline
managenent 30.44 of the Snohom sh County code, and the

limts that are and the restrictions that are
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i ndicated there and there indicates the ordinary high
is the offset.

And then, we also indicate on earlier pages
the requirements for the state Shoreline Managenent
Act and the critical area regulations in 30.62A

Q Moving on to nunber 8 fromthe county's
recommendati on. Mbst of these have al ready been
addressed by prior witness, but -- wtnesses, but to
the extent you had anything to add, it would be
appr eci at ed.

Wth respect to | andslide hazard areas
devi ati on request, have you done an anal ysis of
whet her those buildings can -- in the urban plaza can
or should be relocated to other parts of the site?

A It has been considered as an alternative,
understanding that there's a risk of landslide in
there, in that area.

What we had considered was that we woul d
i ncrease the density on the | ower bench site to
accommodate for the residential units in the
commercial area on the urban plaza to | ower those
bui l di ngs and maintain the required FAR for the site.

It was a bit of a balancing act we were
trying to achieve and work with the buffers on the

waterfront and on the hillside and mai ntain the
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requi red open space and work within the design
concepts, and ultimately the decision to keep those
residential units on the urban plaza was sonet hing
that was a direction fromthe client and as a teamwe
felt was worthwhile based primarily on the urban

desi gn decision circul ati on and phasi ng of the project
and density of the project.

Q Coul d you tal k about the consequences to be
anticipated if that density was noved waterward onto
the site, on the west side of the railroad?

A The consequences that | saw, the pro would
be that we woul d have | ower density and | ower towers
on the residential side and that would hel p us neet
code on that, that portion of the site.

The downsi de of noving those towers and
nmoving the residential units to the | ower bench woul d
mean that the higher density would lead to nore
bui | di ngs of the sane, sane height. It would feel --
there woul d be a higher contrast between the | ow
bui I di ngs and the hi gh buil di ngs.

| think it would erode sonme of the
connections that we have just between the comunities
based on the buil ding height and the stepping of the
bui | di ngs that we designed in for visual interest and

for access to daylight and for access to the views.
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Q We heard testinony fromthe county that
this could be achi eved by maki ng the buil dings on the
| oner part of the property wider. How do you respond
to the advisability of that kind of a design
al ternative?

A "' m not sure what aspect of the building
woul d be wider, but the buildings as they're designed
are apportioned such that the units don't becone too
dense so that they -- all of the residential units
have access to daylight, but also so that there's a
access to views between the buildings and so that the
devel opnment can be broken up into building sizes far
nmore typical for construction

Q Now, | took w der buildings to nean |onger
in a north-south direction. Wuld that have
consequences for the neighboring -- the nei ghborhoods
adj acent to the property?

A It woul d have sone inpact. W were trying
to make the -- to space the buildings so that the --
there were view sight Iines between the buil dings as
wel | as over them

But the -- the other concept is to |ocate
the taller buildings closer to the hillside so that
we're not inpacting the views of the residences on the

-- on the bluff so that the [ ength of the building
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woul dn't be inpacted because the views are over the
bui | di ng.

Q So | eaving the building as planned is
beneficial froma view perspective for the
nei ghbor hood properties in your mnd?

A For the nei ghboring properties to the

sout h, yes.

gquite a distance to the east, correct?
A There are -- that's correct.
Q Do you have anything el se that you had in

mnd to di scuss?

| wanted to cover.

Q Thank you.

CROSS- EXAM NATI ON

BY MR OITEN:

Q H, M. Seng. Matt OQten, with the
prosecutor's office.

A Hello, M. Oten.

Q Did | hear you correctly say that you did
consi der adding density to the | ower bench that could
mai ntai n the FAR?

A. Yes, | did.

Q There are no properties to the north or for

A No, | think you covered the few things that
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Q Okay. So would you agree with your
col | eague that testified earlier that said it's not
i npossible to add density to the | ower bench and
mai ntai n the FAR while not having the residenti al
towers on that upper bench?

| could restate it if it's..

A | would say that | nay be nore optimstic
than ny associate, but | -- but | think that anything
is -- that there are possibilities for increasing the
FAR on the | ower bench. 1'd have to verify that we

could neet the requirenment by |ocating those units.
Q kay.

MR. HUFF: Just in the formof an
objection, | don't believe the testinony was that it
was i npossi bl e.

MR. OITEN. No, | said he didn't say

it was inpossible. So he's agreeing with his

col | eague.
Q (BY MR OTTEN) Al right. Just one fina
question for you, Seng. | think you sort of

dovetailed into this one. So, do you believe
architectural redesign can address many of the site
constraints and code conpliance issues? But ny
under st anding what | heard fromyou is you got

direction fromthe client not to submt any of those
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alternative designs to the county?

A You' ve got two questions |abeled in there,
so l'mnot -- I'"'mgoing to answer each one of them

Q kay.

A So that the first one was about the being

able to address the architectural concerns of the
county, and | do feel like we could address the
architectural concerns of the county with redesign,
yes.

The second comrent about directing the
direction fromthe client and not submitting those
because of the direction fromthe client, that |
woul dn't characterize it that way. | would say that
the team -- design team and the client revi ewed
options and ultinmately nade a decision that this was
t he nost appropriate solution and we submitted that
wi th the variance.

Q Ckay. So you deci ded not pursuing other
site options would be a nore fair characterization?
A We decided not to submt that, yeah.

Q That specific --

A For that upper bench. W had to nake a

deci sion, and we've nade a decision on the one that we

subm tted.

Q Ckay. Thank you.
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THE HEARI NG EXAM NER:  Thank you, M.
Seng.

MR. SENG Thank you.

M5. ST. ROMAIN. | think our next
witness is out there. Wuld this be a good tine to
t ake our afternoon break?

THE HEARI NG EXAM NER: (Ckay. Come
back at 3:00. We'Ill be in recess.

(Break in recording.)

MR. VASQUEZ: Your Honor, just a
housekeepi ng i ssue. W have M. Ml ver as our next
wi tness. He mght not go two hours, and
unfortunately, because it seens |ike we've been
efficient, we don't have another w tness other than
M. Mol ver today.

THE HEARI NG EXAM NER Do you want ne
to ask a bunch of questions to try to drag it out?

MR, VASQUEZ: You may if you would
like, but just a warning that --

THE HEARI NG EXAM NER:  Your help

MR. VASQUEZ: -- we mght be done with
M. Ml ver before 5:00.

THE HEARI NG EXAM NER: |If you're
suggesting we'll be done before 5:00, |I'mjust

devast at ed, just devastated, but, you know, let's go.
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MR. VASQUEZ: O her judges have been
devastated. That's why | --

THE HEARI NG EXAM NER: Wl |, you know,
judges were all lawers, so we're all idiosyncratic.
|"ve had a federal judge get upset because | put ny
bri efcase on counsel desk to unload it and load it at
the end of trial. That's not in the local rules that
you can't put your briefcase on top of the counsel
tabl e, but that judge didn't like it, so..

MR, VASQUEZ: Yes, the |l ast federal
judge | had had a cl ock.

THE HEARI NG EXAM NER: A chess cl ock

MR, VASQUEZ: Yes.

THE HEARI NG EXAM NER:  Yeah

MR, VASQUEZ: And he told ne | had a
mnute left with a witness and that was it, so just to
be safe and sure.

THE HEARI NG EXAM NER: | appreciate
that, but | respect what all you fol ks are doing here
and so, you know, it's a teameffort. R ght? So cal
your next witness and we'll just press on. Although,
per haps, the county mght grill your witness for you a
ot so that it m ght help you out.

MR. VASQUEZ: Thank you. BSRE calls

M. Jack Mol ver.
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THE HEARI NG EXAM NER: M. Mol ver,
could I have you raise your right hand, please.

Do you solemmly swear or affirmthat
the testinony you re about to give in this proceeding
is true and correct?

MR. MOLVER | do.

THE HEARI NG EXAM NER:  Nanme and
addr ess, pl ease.

MR. MOLVER: Jack Mblver, 1620 West

Marine View Drive, Everett, Wshi ngton.

DI RECT EXAM NATI ON

BY MR VASQUEZ:

Q M. Molver, can you tell me, who are you
currently enpl oyed by?

A | " m enpl oyed by David Evans and Associ at es
here in Everett.

Q And how | ong have you been enpl oyed by
Davi d Evans and Associ at es?

A Over 20 years.

Q And what is your position at David Evans
and Associ ates?

A I"'ma vice president. | ama civi
engi neer and a | and use consul tant.

Q So | take it you have an undergraduate
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degree, at |least?
A Yes, | do. | have a undergraduate degree

fromthe University of Washi ngton

Q In what field?

A G vil engineering.

Q Okay. Do you have a civil engineering
license or a professional |icense?

A | do.

Q And in what state?

A Washi ngt on.

Q Wth David Evans and Associ at es, what

exactly is it that you do?

A Wll, | basically focus primarily on | and
use issues, land entitlenment issues. | provide a |ot
of consultation services to a lot of different
clients, to include Snohom sh County, and |'ve served
as a subconsultant to the town of Wodway on sone
drai nage i ssues on the upper bluff portion of this
property.

But at this stage in ny 40-sone-odd year
career, | amfocusing nostly on the high |evel
entitlenent strategies to basically get a project
heading in the right direction and pass it off to
others to inplenent.

Q Ckay. Now, you've used the term
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entitlenment, and just so we're clear and everybody
knows what you're tal king about, describe to nme what
your understanding of the entitlenent process is.

A Basically, the various permts that one
requires in order to develop a piece of property or to
construct a buil ding.

Q And your consultation involves all the work
that's needed to reach that phase?

A It involves -- well, yes, it does. W
don't do all the work ourselves. There's certain
specialties that are typically required, such as
geot echni cal engineering, that we rely on ot her
consultants to provide.

Q Does DEA provi de professional services
ot her than consulting? And |I'mtalking about
t echni cal services.

A Oh, well, we provide surveying, we do

envi ronnental work, structural engineering,

transportation engineering, and that's, well, pretty
much it.
Q kay. O her than the entitlenent

consulting that you provided on this project, has DEA
provi ded any other services on this project?
A Yes, we've provided survey, environnmental,

transportation planning, and sone structural.
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Q D d you have any invol venent in any of

t hose services?

A Al of it.

Q I n what respect, or how were you invol ved
in those?

A | was responsible for review ng docunents

and also to nake sure that the various disciplines
wer e doi ng what they needed to do to neet the project
and client needs.

Q When was DEA first retained to work on this
proj ect ?

| was first contacted in Novenber of 2004.

O

And for this particular project?

A Not this project, but this property.

Q kay. And what for this property were you
asked to do?

A | was asked to do sonme very high | eve
assessnent of the upper bluff portion of the property,
basically the portion of the property west of the rai
-- east of the railroad tracks to |look at it for
potential devel oprent.

Q In | ooking at the upper bluff devel opnent,
did you also do any evaluation of the |ower bluff or
any of the particular property that we're talking

about now?
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A Not at that tine.

Q kay. At what tinme did you becone invol ved
with the devel opnment of the Point Wells property?

A That woul d have been in 20 -- basically,
around the sanme tine the purchaser of the property
Par anount Petrol eum purchased it from Chevron
Texaco, they recogni zed the significant potential of
the property, and so di scussions comenced wth
Snohom sh County to nake a docket application to
change t he conprehensive plan.

Unfortunately, or fortunately, depends on
your perspective, at the tinme that process was too far
down the road and so we were not able to get it on the
docket, but we were able to get |anguage inserted that
al l owed staff to consider a docket application in the
future.

Q Okay. Can you describe what -- that docket
application, was it to change the designation of the

property for use?

A Yes.

Q And what was it designated for at the tinme?

A It was urban industrial or heavy
industrial. | can't renenber.

Q Okay. And what was the intent or what was

the plan to change the property designation to?
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A Ur ban center

Q Okay. Had the urban center code been in
exi stence at that tine?

A No, there was just the denonstration --
urban center denonstration programthat was avail abl e.

Q kay. And when you say there was
di scussions with Snohom sh County to put it on the
docket, who, who or -- who was involved in these
di scussi ons?

A Well, it would have been the director of
pl anni ng and devel opnent services, Craig Ladiser.
remenber a | ot of neetings with Mary Lynn Evans.
Those are two nanmes that come to m nd.

Al so, there were conversations with certain

menbers of the executive branch, adm nistration.
didn't participate in those discussions, but there was
gquite a bit of discussion.

Q So let nme ask you this. D d you
participate in any discussions regarding the change in

use of the property?

A Yes, | did.

Q Excuse nme. Again, this was in 2004?

A 2004- 2005 era.

Q Wien was the change in designation finally

put on the docket?
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A That that was |eading up to the 2010 conp
pl an update. So |I'mnot clear as to what specific
year, but it would have probably been 2009, |I'm
t hi nki ng.

Q Di d DEA provide any assistance in drafting
t he docket change or the change in the conp pl an?

A W woul d have -- we woul d have prepared the
application, the docket request.

Q Ckay. So after that, what did you do for
the owner of the -- of this particular property with
respect to the devel opnent ?

A So the initial phases, there was a period
of while we were waiting for the zone change and
conpr ehensi ve plan change where we were doing
feasibility. W did assessnment of utilities. W had
conversations with purveyors of the various utilities,
sewer, water

There were conversations that went on with
Whodway And shoreline, conversations with the various
fire districts to see about essential services, and we
did some very prelimnary |level assessnents of traffic
capacity of existing road networks that serve the
site.

One of the things that | recall in 2005 is

| recognize that there was going to be a potenti al
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need for a second access, so | recall sketching up
sonme concepts for how that m ght occur.

MR. VASQUEZ: Your Honor, may | be
excused for a second to get sone water?

THE HEARI NG EXAM NER:  Ckay.

MR. VASQUEZ: Thanks. That really
wasn't a stall tactic, Your Honor.

Q (BY MR VASQUEZ) Your traffic analysis

your high level traffic analysis, do you recall when
t hat occurred?

A It m ght have been 2007-'8.

pl an was changed sonetinme in 2010-20117

A | believe it happened in 2010.

any time after 2010-20117?

there was a challenge to the conprehensive pl an

Q Ckay. A challenge to the conprehensive
pl an. Wat do you recall about that?

A Wl l, basically, the urban center
desi gnation was adopted w thout inplenenting rules,

and so there was basically -- | know that that was a

Q kay. And then, you said the conprehensive

Q 2010. Did your work on the project stop at

A | specifically don't recall. | recall that

change, that that m ght have caused sonething to stop

part of the reason for the lawsuit. But also, | think
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-- well, | do recall that the outcome of these
| awsui ts was that designation was changed to -- or the
property was changed to urban vill age.

Q Before the lawsuit, had the owner of the
property filed a application for a project or
devel opnent ?

A Yes. That was the urban center application

and short plat.

Q And do you recall that was in what year?
A | think it was March 2011.
Q kay. And then, after March 2011 is when

the | awsuit occurred?

A | specifically don't recall the dates of
that. | just, | just recall that basically things got
put on hol d.

Q And they got put on hold until the |awsuit

was resolved, correct?
A Ri ght .
Q And do you know when that |awsuit was

finally resol ved?

A | don't specifically recall. | think it
was 2012.
Q Wuld it refresh your recollection if

told you that the suprenme court affirnmed the Court of

Appeal s decision in April 10, 20147

206 622 6875 | 800 8316973
production@yomreporting.com
www.yomreporting.com



N

o 0o B~ W

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

VERBATIM REPORT OF PROCEEDINGS; May 23, 2018

852

A Yes.

Q Okay. So in that interimperiod, nothing
real ly happened on the project?

A No.

Q And why not ?

A Well, there's too nmuch risk with advancing
any efforts to permt sonething that was being
chal | enged.

Q kay. So after that |awsuit was resol ved,

did work begin again on the application?

A Yes.
Q And what work comrenced after that?
A | think it was primarily just focused on

traffic primarily and trying to follow up with both
the Gty of Shoreline and Whodway to try to conme to
some sort of agreenent regarding issues such as
traffic.

Q And DEA or David Evans and Associ at es
worked on the traffic issue?

A Yes.

Q Did they work or did they communi cate or
negotiate with the Gty of Shoreline? Ws that part
of their job?

A Not negoti ate, not negotiating, but, but --

well, to negotiate the scope of the study was
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definitely a part of that, but ultimately the
objective was to try to achieve a nenorandum of
understanding with the city on how traffic would be
managed and mti gated.
Q And how long did that process take before
you reached -- or let ne strike that.
Was a nenorandum of under standi ng ever

reached with the Gty of Shoreline?

A. No.
Q And how cone?
A Well, | think Kirk Harris would be a better

person to testify to that, but just it seened as if
there were changes in the adm nistration, new nmayors
that came in, differences of opinion. It seened as if
it was a noving target.

Q Were traffic studies taking place at the
time or was just -- was the traffic evaluation just
essentially limted to negotiating with the Gty of
Shor el i ne?

A There was a whole lot of analysis. | have
probably never seen such a thorough traffic study with
SO many intersections that were required to be
anal yzed.

Q And was the traffic study and traffic

anal ysis a necessary prior activity before you were
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able to do any other work on the project?

A | don't know specifically.

Q Well, et me ask you this. Was it
important to know how nuch traffic could go through
there before you could do work on any ot her part of

the project?

A Well, absolutely. | mean, it was a prudent
approach to a project to -- as a part of your due
diligence -- basically, my approach to nost projects

is to seek out the fatal flaws and deal with those
first and don't waste the client's noney on doi ng
unnecessary studies that -- well, basically, studies
that woul d not be necessary if you couldn't first take
care of that, that nost obvious fatal flaw

And so, that was the -- the traffic was and
is a big, bigissue and so it was very inportant to
try to come to ternms with the various -- the county
and the nunicipalities affected by the project.

Q And what you just described, is that the
advi ce that you gave to owner of the property at the
time to deal with the traffic before -- or the fatal
i ssues before proceedi ng?

A | personally don't know that | gave that.
| did when | had ny first involvenent with the

ori gi nal Paranount Petrol eum owner suggest that an
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approach to the project was to first do an inventory
of the capacity of the existing road network and maybe
use that as the starting point for what the capacity

of the project m ght be.

Q Do you know how long that traffic analysis
took in your -- in the negotiations with Shoreline?

A Years.

Q So in those years, were you doing -- or was

ot her project devel opnent work taking place?

A No, not to ny knowl edge. There may have
been things going on that I was not aware of, but as
far as David Evans and Associates is concerned, we
were pretty nmuch in a holding pattern on other -- on
ot her issues until that got resol ved.

There were sonme things that happened with
the Brightwater tunnel, Brightwater portal project
with King County. They were condeming a portion of
the property, and we had invol venent with that.

Q By the way, | think your testinony earlier
was that a nmenorandum of understanding with Shoreline
was never reached. | just want to nake sure |
understand, and we clarify that.

Was there an agreenent with Shoreline on
how the track study woul d be perforned?

A At one point | believe there was, but |
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t hi nk that may have changed with tine.

Q Ckay.

A | don't know if they abided by what was
once agreed upon.

Q So years before the traffic study was
conpl eted, did DEA ever conplete that traffic study?

A Yes.

Q kay. And do you know when that traffic
study was conpl et ed?

A No, | couldn't give you a specific date.

Q Ckay. Let me just get a general
understanding fromyou of, you' ve talked a little
about the process of howto get this project
permtted. You've talked so far about the
i nvestigation of the potential devel opnent, which
i ncluded sone of the early traffic studies, correct?

A Yes.

Q And then, the next phase in the entitlenent
process. What would you call that next phase of the
entitlenent process?

A Vel |, the devel opnent of the site plan, so
that's when the architect was brought on board and
then getting the design teamtogether, to include the
various consultants that woul d be necessary to support

a |l and use application.
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Q kay. And that part of the process, it's
to determi ne whether a project is feasible or not?

A Yes.

Q Okay. And in your experience, what's the
| evel of detail that's required in that part of the
process that you' ve normally seen?

A Well, typically for a project of this
magni tude, it's prudent to approach it as a naster
pl an and have a tenplate and bl ueprint design
gui delines to nove forward, and so you would do 30
percent level plans, |I'd say, to get -- so that you
can identify what the critical elenents of the project
are and what issues need attention and to what extent.

Sone issues need nore than others. This is

a very conplicated project because of context, and so
that's it.

Q Have you ever worked on a urban center
project in Snohom sh County before this one?

A | had sone involvement with one of the
earlier urban center denonstration projects back in
t he very begi nning, when that, that denonstration
program first cane out.

Q And is this project, in your opinion
unique fromthe -- that urban center project and other

urban center projects you' re aware of?

206 622 6875 | 800 8316973
production@yomreporting.com
www.yomreporting.com



N

o 0o B~ W

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

VERBATIM REPORT OF PROCEEDINGS; May 23, 2018

858

A This project is probably the nost unique
project |1've worked on in 40 years of doing consulting
i n Snohom sh County.

Q Just give ne a general idea. Tell nme why
this project is so unique.

A As | nmentioned, the context. Another
interesting aspect of that is it's been Snohom sh
County jurisdiction, yet access cones from Ki ng
County, essentially, Shoreline.

The fact that it's a browfield site and it
is basically a potentially transformative project that
we're taking a degraded industrial contam nated site
and returning it to the people, and in the process
creating a whole |lot of opportunity for jobs.

Q Now, much has been made about the fact that
it's now 2018 and this project began in 2011, and
seven years |later we still don't have a plan that's
approvabl e by the county. You're aware of that
criticism correct?

A Yes.

Q And do you have any response to that
particular criticisnf

A Yeah, | think it's conpletely unfounded.
W' re wor ki ng on subdivisions that received approval

prior to 2007, and they're given until -- because of
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the recession, they were given special dispensation to
be conpleted, | believe, in July of 2019, for exanple.

The county has nunerous projects, such as
the notorcross track, Bakerview, which was just
referenced, (unintelligible) Estates, the |ist goes on
and on.

But when | first started working in 1977,
one of the projects | began working on was Silver Firs
was one of the first, probably the first nmaster
pl anned community in Snohom sh County, and |'ve al ways
felt that that nodel that was used contract rezone for
Silver Firs, Snohom sh Cascade, and Harbor Pointe, al
three of those master plan conmmunities that | did
extensive work on was probably a nore appropriate
nodel .

For a project such as this with a, you
know, a 10, 15 year permtting process and then a 25

to 30 year build-out process, we all know that

conditions will change, market forces will change
through the life of this project. It needs to be a
tenplate. It needs to be sonething that can be

adjusted to conformto changes in denographics in
society and technology in order for it to be
successful ; otherwise, it will never nove forward,

because there will be sonme -- at sone point where the
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nodel that is -- if it's a hard-and-fast nodel, it
won't fit the marketplace. There will be no demand.
And so, basically, what's happening, if you

| ook at all the urban centers in Snohom sh County,
they' re basically apartnent conpl exes, four stories
over a wood franme construction over one or two stories
of concrete at grade parKking.

Q And that's not what we have here, correct?

A Not hing at all like that. Yeah, the other
side of the coin with the urban village designation
the inventory of urban village designated property,
whi ch the pl acehol der zone is nei ghborhood busi ness,
those things are all getting consunmed for small |ot
subdi vi sions for the nost part.

That's what |'m seei ng, townhones, snal

| ot subdivisions. They're referred to as fee sinple
t ownhones, and |I'm not seeing a | ot of planner
versions of urban villages being constructed in
Snohom sh County.

Q So in your experience, there's nothing of
this scope in Snohoni sh County?

A No.

Q Has there ever been anything of this scope
i n Snohom sh County?

A Not -- no, not on a nulti-famly basis.
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The master plan comunities in the county for the nost
part have all been single famly detached housi ng.
Q By the way, let's go back to that tineline

for a second. 2011 is when the application was fil ed,

correct?
A Yes.
Q Yeah. And there's been three years of

litigation, correct?

A Yes.

Q And there was several years of actua
traffic i ssues with Shoreline, correct?

A Yes.

Q Now, PDS issued a determ nation of
significance and a request for comments on the scope
of EIS in February 2014. Do you recall that?

A Yes.

Q What's the significance of that
determ nation of significance and request for comments
on scope of EIS on the tineline?

A Well, at the tinme, when that happened, the
code was such that the so-called 120-day cl ock woul d
stop to allow for the preparation of the environnental
i npact statenent, the draft environnental i npact
st at enent .

| just recently was advised that there was

206 622 6875 | 800 8316973
production@yomreporting.com
www.yomreporting.com



N

o 0o B~ W

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

VERBATIM REPORT OF PROCEEDINGS; May 23, 2018

862

sone code change in 2016, | believe it was, where they
put a 18-nonth tinme period on the preparation of
environmental inpact statement, which is not very nuch
time for a project such as this.

Q Are there exceptions to those tinelines?
Are there ways of getting around those tinelines?

A | don't know.

Q kay. So, this feasibility stage, your
testinmony is that it's approximately 30 percent of
conpl etion or 30 percent design is what's reasonable
and in your opinion to determne feasibility of a
proj ect ?

A Yeah, not only in ny opinion, but the
gui dance that ecol ogy gives for the preparation of an
envi ronnmental inpact statenent, that's the | evel that
-- they don't say 30 percent, but they say a |evel
that's sufficient to identify the issues to be
anal yzed within the EIS is what woul d be necessary.

Q So after this feasibility stage, after the
stage where the county approves the project and -- and
when | say approve the project, there's no actual
permts involved or any permts submtted in that
feasibility stage, correct? The project is not
permtted --

A vell. ..
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Q -- for construction?
A Ch, no, no.
Q So after the feasibility stage, what's the

next step and what has to happen to the property
before you can nove forward?

A Well, in this particular instance, you're
going to have to get a no further action determ nation

from ecol ogy for the cleanup

Q And have you been involved in that process
bef or e?

A Yes.

Q And in your opinion, how |l ong does that

process usually take?

A It's project specific. It depends upon the
conplexity of the -- of the project. A lot of it
depends upon -- frankly, a lot of it's political
sonetimes. But the -- and then there's the, you know,
the -- there's probably three sides to the story.
There's the ecology, there's the parties responsible
for the cleanup, and then there's the | ocal agency
that would be involved in the whole thing. But it
could take three to seven years.

Q Before you get a no further action letter?

Yes.

Q Were you in the roomtoday during the
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testimony of Mark Dagel ?

A Yes.

Q And were you here when cross-exam nation
t ook pl ace regardi ng the phasing and the effect on
cl eanup and things |ike that?

A Yes.

Q kay. So one of the criticisns was that
there woul d be potentially residents onsite while

cl eanup of the second phase was going to be taking

the criticismto be?

reasons that that would occur.
Q And what reasons would that be?

M5. KISIELIUS: | would Iike to
object. Could you qualify the witness to speak on
this issue? Hi s involvenent perhaps in past
remedi ation projects or involvenent with ecol ogy.

Q (BY MR VASQUEZ) Go ahead, M. Ml ver.

A Well, | have worked on various projects

of not being able to obtain a building permt until

place. Didyou -- is that what you understood part of

A | heard that.

Q Ckay. Do you have a response to that, M.
Mol ver ?

A | find it very, very unlikely for many

that required cleanup and, you know, there's the issue

a
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letter of no further action is received from ecol ogy,
and in this particular instance, while phase is being
-- trying to achieve that --

M5. KISIELIUS: M. Vasquez, would you
like to qualify the w tness?

MR, VASQUEZ: Sure.

Q (BY MR VASQUEZ) M. Milver, are you --

are you famliar with the permtting process -- the
process fromcleanup to permtting to construction to

actual occupancy?

A Yes.
Q And how are you famliar with that process?
A From wor ki ng on projects that we're

required to go through that process.

Q So you' ve worked on ot her projects before
where there's been cl eanup on the property, correct?

A Yes.

Q And permts can't be acquired until no
further action letters are submtted, correct?

A When there's a change, proposed change in
use such as this.

Q Ckay. And you are famliar with the I ength
of tinme it takes to get a construction permt issued
i n Snohom sh County, correct?

A. Yes.
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Q And how are you famliar with that process
and tineline?

A Through 40 years of processing comerci al
buil ding permts in Snohom sh County.

Q kay. And then, after the permtting
process, are you famliar with the next steps of a

proj ect towards conpl etion?

A Yes.
Q And what woul d that next step be?
A There's -- well, of course integral to --

not hi ng happens wi thout financing. That's sonething
that the devel oper has to figure out, but there's --

Q Absent fi nanci ng.

A There's the construction side of things,
and the county only handl es the building and
structures, but in this particular instance there
needs to be a license fromthe Burlington Northern
Rai |l road to construct a new bridge and denolish
exi sting bridge. There's --

Q Vll, now wait a second. |'mjust talking
about your general experience. W'I|l go back to the
specifics of this site in a second.

A Basically, the -- you need to obtain the
building permts to do what you want to do and then

you have to build them and have the construction to be
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i nspected and accept ed.
In this particular instance, you have sone
-- the backbone infrastructure that's necessary to
support the residents within there. You need the
roads, the bridges, the sewer systens, the electrical
systens, the water systens. Those all have to be
constructed even before you can start to build the
bui | di ng.
So, there's quite a | ong period of tine.
Typi cal fast track conmercial building permt in
Snohom sh County is probably a year for a conpl ex
project such as this --
Q And how do you know that? How do you know
it's a year?
A |"ve been doing it for 40 years.
Q Ckay. And you' ve been involved in

application of permts and trying to obtain permts,

correct?
A Yes.
Q Ckay. And again, in your experience, how

long does it take to get a typical building permt
here in Snohom sh County?

A Typi cal commercial building permt is,
guess | would say, one for a site that's zoned

already, is a year.
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Q s there any way to rush that or increase
the availability of that permt?

A | have seen things rushed through political
pressure, and | have seen things rushed because it's
sonmething that is appropriately deenmed very inportant,
like a public school that's prioritized.

Q So let's go back for a second. You said
bef ore anything can happen there has to be a no
further action letter, correct?

A Ri ght .

Q And have you been involved in the process

of trying to obtain a no further action letter from

ecol ogy?
A No. | rely on other consultants to --
typically it's a ge -- technical engineer specializing

in cleanup that takes the lead in the effort of
obtaining the letter.

Q But do you have any idea how | ong sonet hi ng
i ke that takes?

A My experience is that fromthe tine the
di scussi ons about the cleanup with ecol ogy conmence to
the tinme where you get the letter, or actually even
put the plan together, can take as nuch as four years.

Q kay.

A And then the actual cleanup efforts begin
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to coomence. So, so it's, again, site specific. The
particular pollutants that you're trying to deal with

can conme into play as to how nmuch tine it mght take.

So --

Q It's at | east --

A -- it varies.

Q -- a year or two or nore than that,
correct?

A Oh, vyes.

Q kay. And then, the permtting process.

Based upon your experience, do you have an opinion as
to howlong it mght take to permt that first phase
of this devel opnent?

A Because it's a conplex -- this, of course,
woul d happen after the shoreline substanti al
devel opnent permt was issued. Then you could file
for your building permt applications.

A conplex project like this, |1'd say year

and a hal f, two.

Q And then, | think your testinony was that
infrastructure construction takes place?

A Correct.

Q And then, after infrastructure,
construction would be actual building construction?

A. Yes.
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Q So let's just say fromthe tinme of applying
for the permt to the tine that buildings can be
occupi ed, do you have an opinion as to how | ong that
woul d t ake?

A For -- well, it varies with the buil dings
that | see on the site plan. Sone of the towers |
woul d think that they would take probably two years to
construct. Sone of the other buildings mght be a
year, 18 nonths, the smaller buil dings.

Q So overall, let ne ask you that question
overall from application of the permt until
occupancy, do you have an opinion as to how | ong that
process woul d take?

A Three to five years.

Q Three to five years. Before you get the
NFA for phase one, your understanding of this process,
is it the owner's intention to not begin cl eanup work
on phase two or phase three?

A | don't know what the owner's intention is
as far as the cleanup is concerned. |'msure that's
premature if they haven't. As | understood M. Dagel
testify, they haven't actually entered into formal
di scussions with ecol ogy.

Q As a consultant in the entitlenment process,

woul d you have a recommendation for the owner as to
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whet her they should continue the cl eanup process while
t he devel opment of phase one is taking place?

A Absol utely. | would recommend that they --
once they commence, they don't stop.

Q And is it possible that cleanup of phase
two woul d be conpl ete before any residents are
actually living in phase one?

A | find that very hard to believe. This
project had a market study in which they estimted a
rate of absorption of about 140 units a year. So
you're talking with throwing a little recession now
and then, it's a 25 to 30 year build-out, and so, so
if you were to cut it up into phases of, say, four
phases or three phases, say, a thousand units per
year, by the tine -- well, they' re probably not going
to pull the trigger on phase two construction until
they have a pretty clear idea about when phase one's
going to be built out.

And they'll then be market for phase two.
So, you know, there's going to be 12 years of building
and selling in phase one that will have passed by
whil e the phase two is being cleaned up. All the
demolition, all the noise, snells, stuff will have
passed by the tine phase one is essentially ready for

occupancy for the first building at phase one.
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Q And so essentially what you're saying is
that the county -- or the property owner gets a no
further action letter, the permtting process begins,

t he construction of the infrastructure, the
construction of the actual buildings, then occupancy,
correct? |Is that the process?

A Yes.

Q And at the sane tinme denolition and cl eanup
are taking place on the other phases?

A Correct.

Q kay. By the way, was DEA at all invol ved
in the analysis of the shoreline master nanagenent
pl an or anything related to the shoreline?

A For the master program we provided a
consi stency narrative that was submtted and concl uded
at the original SEPA checklist in 2011. That was
prepared by Dennis Derickson, who authored the
original 1972 Snohom sh County Master Program He was
a fornmer enployee of ours.

Q By the way, you just tal ked about the SEPA
checklist. Wat exactly are you tal king about?

A The project had an expanded SEPA checkl i st
that was prepared. The standard state SEPA checkli st
enbel | i shed with sone additional information pertinent

to the context of this, this property, to include the
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shoreline narrative.

And | believe there's sone traffic

information in there as well. That's above and beyond

what you would normal ly have within a standard SEPA
checkl i st.

Q Who, who produces or creates this SEPA
checklist?

A In this particular case, | think it was
Denny Derickson that handled the lion's share of that.

Q kay. Did that SEPA checklist, did that
include any -- or did that involve any input from
Snohoni sh Count y?

A No.

Q Ckay. The SEPA checklist is just a

checklist of itens to be conpleted for the SEPA

process. |s that what you're -- is that what you're
sayi ng?
A The SEPA checklist is a state Departnent of

Ecol ogy docunent. They include guidelines for how to
fill it out, but it asks generalized questions about
the project. There's a SEPA checklist for nonproject
actions such as a zone change, but there's for
projects invol ving construction or devel opnent.

It's nore in-depth. Asks you questions

about is there sewer availability, water availability,
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who provides it, asks questions about surface water,
ground water, wildlife, and the SEPA checklist wll
just take little snippets out of this supporting
docunents that typically acconpany a | and use
application to give a brief description of that
particul ar subject.

Q This SEPA checklist, it involved -- or it
i ncluded a instruction or requirenent to address
shorel i ne managenent master plan?

A Well, it nore asks -- well, we included an
anal ysis, a narrative, consistency narrative, in this,
in the SEPA checklist, but it does ask, does the
project involve shorelines of the states. That's one
of the questions that you have to answer.

Q And a consistency narrative, exactly what
are you tal king about?

A Well, basically the shoreline naster
program has goals and policies that you're supposed to
adhere to and you're supposed to sel ect which ones you
feel are applicable to the project and then provide an
answer as to how, how your project is consistent with
t hose goal s and poli ci es.

Q Now, have you had any invol venent in that
narrative?

A VWll, yes, when the project was recently
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revised to change a few things, | updated the original
2011 narrative.

Q And how did you update that narrative?

A Well, | basically just scrubbed certain
things that were no | onger applicable and added things
t hat were.

Q Do you recall what it is that you scrubbed
fromthat original narrative?

A The original one tal ked about sone
commercial uses on the pier, which | guess becane a
probl em because the naster program woul dn't allow them
because of the designation as conservancy.

There was originally the desire to daylight
Chevron Creek or have a open water conmponent to the
project, but that was renoved fromthe project, so
t hat di scussion of doing that was taken out. There
m ght have been sone other things. | don't -- oh, one
of the things that it did specifically say was that
the sea wall would be basically deconstructed and that
anot her sea wall would be constructed further inland
to allow for the beach restoration.

But the plan nowis not to reconstruct or
build a sea wall, so | scrubbed nention of the
construction of a sea wall.

Q But there is a wal kway, correct? And
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changed or updat ed?

The espl anade remains in the narrative.

Q Was it originally in the narrative?

A Yes.

Q |"mtrying to figure this out.

A Yes, yes, yes.

Q Ckay.

A | think the discussion was whether the
espl anade constituted a sea wall. | heard Randy

intent of the design.

And what M. Gerken from Mdffatt N chol

storm environment, without risking erosion of the

espl anade.
Q Ckay. And let ne nake sure | got that
correct. It's in your updated narrative, correct,

espl anade?

can't renmenber what the termis that's used for that.

A Espl anade.
Q Espl anade. Ckay. But that's not included
in the narrative, correct, that you -- that you

M ddaugh's testinony the other day, and that's not the

and

the wi nd and wave anal ysis that was done, is that the
intent is to push the esplanade sufficiently far away
fromthe shore so that natural wave action will have

the ability to run up the shore, even in, you know, a

t he

206 622 6875 | 800 8316973
production@yomreporting.com
www.yomreporting.com



N

o 0o B~ W

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

VERBATIM REPORT OF PROCEEDINGS; May 23, 2018

877

A Yes.
Q Okay. But your updated narrative does not
contenpl ate any commerci al use for the dock or piers,

whatever it's call ed?

A No, it does not.
Q And if it does, it's a mstake or
i ncorrect?
A That woul d be correct.
Q By the way, now, DEA, were they al so

involved in the determ nation of whether you use a
ordi nary high water mark or a nean high hi gh water
mar k?

A Yes.

Q And when did that occur?

A Well, | need to rephrase that. Wen the
original fieldwrk was done in Novenber of 2009, the
gui dance was that the shoreline would be -- in areas
where it's difficult to determ ne, would be the
appropriate default was to use nmean hi gh high water.

Q And when was this?

A I n Novenber of 2009.
Q kay.
A | do recall around that era hearing from

our biologist that there were differences of opinion

fromvarious regul atory agenci es, such as ecol ogy and
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fish and wildlife, as to what the appropriate -- how
to appropriately define the shoreline |ocation.

So, because of the fact that three-quarters
of this property had a sea wall and then the south
corridor was basically open beach for the nost part,
sand, it was very difficult to point to sonething and
say that's where the shoreline is.

And so, we did what many did at the tine
and just used the elevation, nean high high water, and
t hat contour as the basis.

The ecol ogy canme out with guidelines in
March of 2010 for determ ning the shoreline. That
i ncl uded sone of the procedures that Gay Rand
testified to earlier today, and they recently updated
themin 2016.

Q kay. So the original study or report was

done in 2009, correct?

A The first draft canme out in 2009. That's
correct.
Q And that's before the application was

filed, though, right?

Yes.
Q Ckay. But it was used for the application?
A Yes.

Q Ckay. And that report wasn't updated unti
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A There's mnor -- there nust have been sone
m nor updates in 2010. That was the date on the
cover, but that was the date of the application.

Q Okay. So, your understandi ng, and make
sure this is clear, were there guidelines at the tine
of that 2009 report to determ ne the ordinary high
wat er mark?

A What ny understanding is from speaking to
our biologist at the tine, he was foll ow ng the
appropriate procedures for determ ning the shoreline
| ocati on.

Q And the appropriate procedures were
cont ai ned where or were they contai ned anywhere?

A | don't know. | could only specul ate that
they were as part of the WAC.

Q | don't want you to specul ate, but, okay.
And | believe it was M. Derickson that did that
anal ysis in 2009, correct?

A Denny was a pl anner, shoreline planner.
Denny Derickson. He did the consistency narrative,
which is a planning docunent, but the actual |ocation
of the shoreline, that was conducted by Scott Swarts,
a former biologist wth David Evans and Associ at es.

Q So the biologist, he is the equival ent of
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Gray Rand today?

A Yes.

Q Okay. So he did that work in 20097

A Correct.

Q Based on the generally accepted guidelines

and principles at the tinme?

A Yes.

Q kay. And at sone point that changed,
correct?

A Yes.

Q Okay. And you believe it was sonetine in
20107

A Yes.

Q Ckay. But the nmean high high water mark
stayed on the report until -- well, it's still on the

report, correct?

A Yes.

Q And do you have any idea why?

A Well, we were asked to address conments
received fromthe county recently and they were
tal ki ng about the discrepancy on sonme of the various
exhibits. Sone said OHWM and sone said MHHW and t hey
just wanted it to be consistent. So in order to make
it consistent, we just went back to the default of

2011 with the original application --
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Q Ckay.

A -- to which the project was -- rules and
regul ati ons which the project was vested.

Q So just going back to the tineline really
qui ckly. The determ nation of significance was in
2014. \What happens after that determ nation of
significance is issued by PDS? What's the next step
t hat happens?

A The next step is scoping for the

preparation of a draft environnmental inpact statenent.

Q kay. So before then, because of this
lawsuit and the traffic issues, nothing has really
t aken pl ace, correct?

A Correct.

Q kay. So in 2014 is when the actua
| egi sl ation, pejoratively put, action starts?

A Yes, and | would characterize that as
actions internally for figuring out what the next
steps woul d be for advanci ng the project.

Q Ckay. So even though the -- the permt
application was filed in 2011, really, that February
2014 date is a significant date, correct?

A Absol utely.

Q kay. And that's when the actual project

desi gn and devel opnent begins, correct?
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A Yes.
Q Okay. Wiat is, in your opinion, the
appropriate percentage of the design to allow the SEPA

process to proceed?

A Thirty percent.

Q Ckay. In your opinion, are we or -- sorry.
Not we -- is the client at 30 percent?

A |'d say in sonme areas they're at 30

percent, and then there's other areas that they are
far in excess of 30 percent.

Q Far in excess of 30 percent. |Is that
because the client wanted you to be far in excess of
30 percent or is there a reason why they're far in
excess?

A No, the client wouldn't have asked us to do
anyt hi ng nore than what was necessary to receive
approval of -- or conply with the requirenents for the
application, but in order to deal with the traffic
i ssues, for exanple, there was, as | stated
previously, a nmnonunental anmount of work that was done

to anal yze the road systens.

Q You think the traffic issue is over 30
percent ?
A Yes.

Q Are there any ot her aspects of this project
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that are over 30 percent that you can think of?

A Well, the whole -- what 30 percent neans to
me neans sonething different to another consultant.
So I'd say that --

Q |"monly asking for your opinion. So, go
ahead.

A |'"d say that the site plan is -- the | atest
version of the site plan is probably in excess of 30
per cent .

Q Are you aware that the SEPA process or the
envi ronnment al i npact study process has been stopped by

t he county?

A Yes.

Q And do you have an understanding as to why?
A Yes.

Q What i s your understandi ng?

A Ryan Countryman informed nme that there's

been sone issues with projects that had gone forward
wi t hout having a very detailed site plan. He didn't
go into details, and | didn't ask what they were, but
he felt that it was absolutely necessary to have this
site plan airtight to include questions such as is

t here enough headroomin the underground parKking
garage for the pneumati c garbage collection system

t hought that was over the top.
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Q Any ot her exanpl es where perhaps the design
requi renents were nore than you' ve experienced in the
past? For the DE -- the SEPA process, |'mtalKking
about .

A Well, generally, |I think that for the
pur poses of SEPA, the EIS, the -- you need to do
enough to prove the project is feasible. And again,
that's a subjective call, but possibly we neet or
exceed all those thresholds with the work product that
has been submitted to date.

Q And that's the phase of the project that
we're in, correct, the feasibility stage?

A Yes.

Q Ckay. Was there ever any witten conments
fromthe county as to what woul d be necessary to
restart the SEPA process, do you recall?

A Vel |, in Decenber of 2004, | attended a
meeting with Ryan Countryman and Gary Huff and ot hers.

Q Well, let me just stop you right there.

You sai d Decenber of 2004.

A Oh, excuse nme. '14.

Q kay.

A At that tinme, my notes indicate that Ryan
had agreed to nove -- authorized the EIS consultant to

move forward with preparation of the EIS on the basis
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of the materials that had been submtted to date, the
site plan materials that had been submtted to date.

Subsequently, in | believe it was January

of 2015 that was taken off the table and things -- it
never -- they never did authorize a restart.
Q Did they advise you of conditions necessary

to restart?

A Yeah, and that was basically to --
basically, bring the site plan up to a level of a site
pl an sufficient to support a commercial building
permt application, is the way | put it, just like the
ot her apartment conplex type urban centers that the
county has approved.

Q To the level -- and | don't know if |
m sheard you. To the level of a commercial building

permt application, correct?

A No, right.

Q | s that what you said?

A Ri ght .

Q And those were the ternms that M.

Countrynman used?

A No, but that is the basically the -- for
exanple, there's -- there's a site plan checklist that
we' re being asked to use that is prepared by the

county. It tells you what they want to see on your
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site plan to support a conmercial building permt
application. W're basically being told that this is
t he sane checklist that we're supposed to use.

Q Was that site plan checklist provided to
you by the county?

A Yes.

Q Okay. And that was the requirenment for
noving forward with the SEPA process?

A Wll, there were -- there were -- the
project teamfelt that they had conplied with that,
but staff is asking for nore detail.

M5. KISIELIUS: [|'mgoing to object.
There's been a whole | ot of hearsay about neetings.
Unl ess there's sone evidence that you can provide
regardi ng neeting notes or anything that reflects
t hese neetings, |'mgoing to object on the basis of
hear say.

MR VASQUEZ: | think to the extent
that he was at the neeting and I'masking himfor his
under st andi ng based upon his attendance at the
hearing, | think those are appropriate questions. And
al so, | believe that the hearing examner has a little
bit of |leeway with respect to hearsay.

Q (BY MR VASQUEZ) Yeah, |I'm not asking for

any neetings that you weren't present at, M. Mol ver.
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"' m asking for neetings and conversations you' ve had
with the county. Do you understand that?

A That's what |"'mtestifying to. And | do
have not es.

Q kay. Regardless of the notes, from your
menory. So let's go back to the site plan checkli st
i ssue. You said that the county provided the
applicant, BSRE, with a site plan checklist, correct?

A Correct.

Q And t he purpose of that site plan checkli st
was to ensure that once those itens were checked off,
t he SEPA process could continue. |Is that correct, or
am | m sunder st andi ng?

A The typical process is that the checkli st
is used for the purposes of determ ning whether or not
an application is conplete. Staff reserves the right
to ask for additional information.

Q Ckay. | get it. And then, was it your
under st andi ng or based upon your know edge that staff
asked for nore or additional information?

A Yes.

Q And in your opinion, based upon your
experience, that additional information anmounted to
the information required for a comercial permt --

comercial building permt? Sorry.
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A Yes.

Q Okay. But we're not in the permtting
stage, are we, M. Milver?

A W're in the | and use permtting stage.

Q Oh, okay. Wiat's the difference, though
between the | and use permtting stage and the buil ding
construction permtting stage as far as conpl etion of
desi gn pl ans?

A The |l and use permits are required prior to
taking action on the construction permts. So the
typi cal process is to obtain |land use permts that are
typically based upon nore generalized information and
that's followed up with conmmercial building permt
application site plans that have nore detail ed
i nformati on.

Q So at the end of this process, the
feasibility process, we get -- do we get a | and use
permt, or what do we get?

A The site plan approval by the hearing
exam ner, we get a shoreline permt approval. There's
various variances that have been applied for that
woul d require approval. There's S deviations that
requi re approval.

Q But we're not even at that stage yet,

correct?
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A No.

Q We have to have a EIS perforned, correct?
A Ri ght .

Q Okay. And is there a checklist for what is

necessary for the EIS or SEPA process to take pl ace?

A Well, that -- there's a part of the scoping
process as to, you know, what the environnental inpact
statenent needs to include, what additional studies,
what supporting docunents, and so forth

Q And who provides that checklist or who
conpil es that checklist?

A The Departnent of Ecol ogy prepares, has
gui delines for the preparations of environnental
i npact statenent.

Q kay. That's not something that's provided
to you by a county, is it?

A Wel |, they have adopted the ecol ogy
gui del i nes.

Q Ckay. And in your opinion, has the
applicant satisfied that particular checklist to get
t he SEPA process novi ng forward?

A Well, | think that there's sufficient
information to allow the environnental i npact
statenent preparation to proceed. | understand that

the county's environnental consultant has indicated
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that they were ready to proceed.

Q Now, how do you understand that?

A |"ve been involved with the correspondence
with Gary Huff on that matter.

Q Have you conmuni cated directly with the
envi ronment al consul tant ?

A | ve been on conference calls with them and
in meetings with themin the past, but | didn't attend
a nmeeting or participate in a phone conversation with
them as to whether or not they' re ready to proceed.

Q kay. You didn't, you didn't participate
in that neeting at all?

A No.

Q Ckay. But it's your understandi ng that
t hat happened?

A Ri ght .

Q kay. Have you evaluated or -- start over.
Have you read the various coments and recomendati ons

subnmitted by the county to the applicant in this

proj ect ?
A |'ve read sone of them not all of them
Q And what was the purpose for you to read

t hose comments and recommendati ons?
A Primarily to understand what my coworkers

and nyself were obligated to do to respond.
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Q D d you have any invol venent in responding
to any of those comments or reconmendati ons?

A | have routine conversations with the
project team and ny cowor kers about that.

Q On any particular area or any -- or, yeah.
Is there any particular area that you were focused on
in responding to the coments of the county?

A No.

Q So you have a general understanding of the
county's position, correct?

A | believe | do.

Q Ckay. Now, the county has recommended

denial of the application. You're aware of that,

correct?
A Yes.
Q And t hey' ve recommended deni al of the

application because of a substantial conflict with the
code based upon the applicant's subm ssions. Do you
under stand that?

A Yes.

Q Ckay. Have you ever been involved in a
process where the county has requested deni al because
of a substantial conflict with the code?

A Once.

Q I n how many years?
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A Forty.
Q And do you recall what that particul ar
i Ssue was?
A Yeah, it was -- it was sonebody who wanted

to basically do a gravel extraction in an area

exhi biting residential characteristics.

Q So they wanted to do a gravel plan in a
residential area. |s that what you're saying?
A They wanted to do sonme -- they wanted to

m ne sone gravel in a semrural residential area.
Q So based upon your experience, are you

surprised at the county's position that they are

seeking denial of this application because of a

substantial conflict with the code?

A Yes.
Q Wy ?
A Well, a project of this significance, it

just, it just, it doesn't nmake sense to ne that it
woul d be asked to conply with the sanme procedures as a
shoppi ng center, for exanple, with a -- or a rather,
an apartnent conplex with a token conmerci al conponent
toit. It's nonsensical. And a 30-year build-out,
it's nonsensical.

Q But the code is the sane for all these

projects, right?
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A Yes.

Q The code applies to all of these projects,
correct?

A Yes.

Q |s there sonething in the code that allows

for any flexibility or any kind of response to the
conplexity of a project?

A Well, there are provisions for nodifying a
project, but once it's -- once it's permtted, an
urban center project, once it's permtted, the
t hreshol ds are very mnor for allow ng that, wthout
having to go back to the hearing exam ner and the
architectural review board for approval of
nodi fi cati ons.

Q So, basically, your kind of surprise is

with the interpretation or construction of the code as

it applies to this project. |Is that what you're
sayi ng?
A | think a better way to describe it is that

my personal opinion, mnmy professional opinion, is that
the code as witten is not well suited for a project
of this magnitude.

Q And what code are we referring to? Are we
referring to the building code, or...?

A. The urban center code.
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Q Oh, okay.

MR. VASQUEZ: Can | have about five
m nutes, Your Honor?

THE HEARI NG EXAM NER:  What's that?

MR, VASQUEZ: Can | have about five
m nut es?

THE HEARI NG EXAM NER:  Sur e.

MR. VASQUEZ: | might be at the end of
the testinony here.

THE HEARI NG EXAM NER: (kay. Let's
cone back at 4: 30.

(Break in recording.)

Q (BY MR VASQUEZ) W tal ked about the code
and possible ways to work with the code. Do you know
what a variance is, M. Milver?

A Yes, | do.

Q And can you tell ne, in your experience
what is a variance? Wat's it for?

A Wel I, when you encounter a circunstance
that the code as witten cannot easily be conplied
wi th, reasonably be conplied with, and yet you have a
certain elenent of a project that is essential for the
project, the code provides a variance procedure where
it outlines the criteria that need to be net and under

whi ch the hearing exam ner woul d approve the vari ance.
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You have to provide justification as to
basically why -- how the request neets those criteria.
Q What about a deviation? And pretend |'m
the village idiot. What's the difference between the
variance and a devi ati on?
A Well, a variance is typically sonething
that's related to the unified devel opnment code, a
zoni ng i ssue, whereas deviations are typically related
t o engi neering standards.

The code al so has provisions for the urban
center -- or excuse me -- the urban devel opnent code,
Uni fi ed Devel opnent Code, UDC, has provisions for
sonething they refer to as nodifications.

Al so, waivers that are used is another term
that's used for -- these are all nmechanisns to
basically have your -- a certain el enent of your
project be different than what the code explicitly
st at es.

Q And is it typical on a project of this
si ze, maybe not conplexity, for a nunber of variances
and deviations to be applied for?

A Ch, yes.

Q By the way, there's been a | ot of testinony
about the secondary access road. Do you have any or

did you participate at all in any aspect of the
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secondary access road?

A Yes, | had a lot of involvenent with that.

Q And can you descri be what your invol venent
in that is?

A Early on, | participated in a nmeeting with
Carla N chols, the mayor of Wodway, to di scuss how
the town woul d feel about having a second access,
because | identified early on that if ever there was
to be one, it would have to pass through a portion of
the town of Wodway, and so it was inportant to have
conversations about that.

The response we got was that they m ght
consider it, but only for energency vehicles and
pedestrian use. And | also specifically recall that
because they had a record of drainage issues on the
hillside, that they would want to use | ow i npact storm
wat er techni ques. She was the mayor speaking.

Q When did you -- or were you al ways aware
that a second access road was necessary for this
proj ect ?

A | was al ways aware that the county has a
uni que threshold of 250 average daily trips on a dead
end road. Wodway doesn't have that threshol d.
Shoreline doesn't have that threshold. It's unique to

Snohom sh County.
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So that is an issue that | knew was there
fromthe get-go, but the code al so has the engi neering
standards -- rather, the EDS has provisions for
deviations, and if ever there was an opportunity to
nmeet the criteria for approval, this would be one of
t hem because of topographical constraints,
geot echnical constraints, the railroad, shorelines, a
| ot of reasons why, and |l et alone the reluctance of
the other nunicipality that would be involved in a
deci si on-maki ng process to allow it.

So it seened as if working up to naking the
| and use application that the responses that we got
fromcounty staff were that they were sonewhat
anbi val ent as to whether it should be needed or not.

So that's why when the application canme in
t here was no secondary access i ncl uded.

Q Ckay. So your discussion about the

deviation was for a deviation fromrequiring the road

altogether. 1|Is that correct?
A Ri ght .
Q And t hese di scussions took place between

you and who?
A The county staff.
Q Okay. And when did these discussions take

pl ace?
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A Well, they were -- they bounced back and
forth fromprior to the 2011 application up unti
Decenber of 2015, when | was informed thou shalt have
a second access.

MS. KISIELIUS:  Your Honor, M.
Examiner, if you're going to allow hearsay, can he at
| east identify which staff nenbers told himwhat,
when, so we can clarify that on our end?

THE HEARI NG EXAM NER: Wl |, | was

going to say, ask on cross.

MALE VO CE: | was going to ask that.
THE HEARING EXAM NER: 1"l just throw
this out. I'mnot quite sure. | have no authority to

grant the deviation, for exanple, so I'mnot quite
sure what the utility of this is at this point. But
now, if you want to clear things up on cross, that's
why God nade cross-exam nation

Q (BY MR VASQUEZ) Who told you that a

secondary access road was needed?

A Ji m Bl oodgood, the county traffic engi neer.
Q And this was again in Decenber of?

A 2015.

Q Up to that point, had there been any work

done on a second access road?

A Just concept, sketch |evel concepts that |
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canme up with to see whether or not it mght be
feasible to do so.
MR, VASQUEZ: Q kay. That's all

the questions | have for this wtness, Your Honor.

CROSS- EXAM NATI ON
BY M5. KI SI ELI US:

Q M. Milver, Laura Kisielius, fromthe
prosecutor's office. 1'Il see if we can get you out
by 5:00 so you don't have to cone back tonmorrow if you
don't want to.

|"mtrying to understand exactly what your
role is on this project. Wuld you consider yourself
a project nanager?

A No. I'ma |land use consultant.

Q Okay. Do you consult with your client on
proj ect managenent, overall aspects of the project,
how to interact with the county and ot her
jurisdictions?

A | wouldn't characterize it that. I'ma
proj ect manager, but |'mlending advice to hel p assi st
through this entitlenment process.

Q And do you provide a role in coordinating
the various consultants fromdifferent firnms on this

proj ect ?
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A No.

Q You had nentioned that you started | ooking
at the feasibility of developing the site pretty,
pretty early on. Could you state again what year it
was you started |looking at feasibility issues?

A 2004.

Q 2004. And | think you noted that in 2005
you recogni zed the need for a second access road?

A In 2005, | prepared an exhibit as to how a
second access road m ght be aligned.

Q What was that exhibit prepared for?

A To denonstrate to the then owner how a
second access m ght, m ght be constructed.

Q And is that because, again, you had
identified the need for a second access road?

A | recognized that it was likely that there
woul d be a call for a second access, not that there
was actually a need.

Q Ckay. So, so you recognize that the code
requi red a second access road and that's why you
recommended det erm ni ng whet her one m ght be feasible?

A | recogni zed that there was a good chance
that there would be a call for a second road, so |
tried to express a concept as to how that m ght be

done.
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Q And why woul d there be a good -- good
chance that there would be a call for a second access
road?

A Well, you know, even before 1992, when the
county adopted the 250 ADT threshold, it was very
common experience for me to have nei ghbors throw out
this issue of reasonable, safe access, and if there
was a project that had only one point of access, it
was a conmon, comon thing that we encounter in | and
use consulting worl d.

Q In 2015, did you prepare a report
expl ai ni ng why a secondary access road woul d not be
requi red or feasible?

A Yes.

Q You' re not now asking for a deviation from
the requirement for a second access road, are you?

A No.

Q And you're aware that geotechnical reports
prepared by the applicant's consultant says that a

secondary access road is feasible?

A Yes.

Q And that differs fromyour analysis in
20157

A | would call that my opinion in 2015, which

was -- |'mnot a geotechnical engineer, but | knew
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t hat because of the Heberlein slide in that vicinity,
wel |, just general know edge about the bluffs al ong
Puget Sound, that it would be a challenge. So | was
maki ng a point that there were grounds to approve a
deviation to not require one.

Q Okay. Wien were project applications
submtted for this project?

A 2011.

Q And at that time, did the applicant

consi der the project feasible?

A Yes.
Q | guess I'ma little confused about the
description of this process that we're in. | believe

you' ve described it as a, we're trying to determ ne
whet her the projects feasible at this point?

A It's nore we're trying to convince the
county that it's feasible.

Q But you believed it was feasible as of 2011
when you submitted the project applications?

A The project was feasible?

Q Uh- huh.  Uh- huh

A Ch, yes.

Q So is this process here to convince the
county that a hypothetical project could be built or

isit to determ ne whether there are substanti al
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conflicts between the project application and county

code?
A The procedures that we're undergoi ng today?
Q This hearing, correct.
A | understand that it is to seek a

determ nation fromthe examner for additional tinme to
conpl ete whatever information is necessary and to
conplete the EIS.

Q Ckay. So you don't understand this process
to be about determ ning whether the application
materials submtted to date substantially conflict
wi th code?

A VWll, | think that's a part of the process
that we're in, yes.

Q It's not to deternmine feasibility of the
proj ect, but whether the project, as submtted,
conflicts substantially with code?

A Ask that question again.

Q Uh-huh. [Is this process about trying to
determ ne whether the project is feasible or is it
about trying to determ ne whether the project, as
submtted by the applicant, conflicts substantially
w th code?

A Today we're tal ki ng about whether it

conflicts with code.
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Q And what is your understandi ng about the
project approvals? |If this project is approved
t hrough this process, what project approvals will cone

out of this process?

A Thi s process today?
Q The subm ssion of the devel opnent
applications. |If those are approved, what process --

what approvals or permits will be received by the
applicant?

A | f staff recomrends approval, it noves to
t he hearing exam ner for approval of the urban center
site plan, the shoreline substantial devel opnment
permt, and whatever variances are necessary to
support the | and use application.

Q And t hen, subsequent to that, the only
thing the applicant will need to obtain are building

permts and construction permts for the project,

correct?
A From Snohom sh County, yes.
Q Right. So, so this application process

that we're in right nowis the only opportunity for
the county to determ ne whether this project conplies
with county code regardi ng urban center requirenents.
Is that correct?

A. | don't believe so.
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Q You don't believe so? Do you believe that
happens during the building permt process?

A | believe if there's a building permt
application that is inconsistent with the code, staff
wi |l advise the applicant of that and require --
require the building application and the building site
plan to be made to conform

Q If the building permt application is
i nconsi stent with the approved urban center approval ?

A Yes.

Q Okay. But this is the only opportunity for
the county to determ ne whether the project, the site
pl an, the concept, the design of the project, height
requi renents, traffic requirenents, whether all of
those conply with the urban center's code?

A Yeah, the concepts, | agree.

Q So did you testify that the traffic study
wth the Cty of Shoreline has been conpl et ed?

A | don't believe -- | don't believe that it

ever got conpleted, because there was an inpasse.

Q And do you know the subject matter of that
I npasse”?
A | believe it had sonmething to do with the

nunber of | anes on R chnond Beach Road. But Kirk

Harris, who was the traffic engi neer woul d be nost
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appropriate to testify to that.

Q Okay. And | believe you also testified
regarding an MOU with the Cty of Shoreline. Do you
recall that testinony?

A Yes.

Q What MOU were you tal king about ?

A Vell, there was an effort at one tinme to
try to conme to terns with Shoreline as to how
mtigation for traffic inpacts would be adm ni stered,
i mpl enent ed.

Q Wul dn't that MOU foll ow conpl etion of the
traffic study, because the traffic study would
identify inpacts?

A | would think -- | would think that the
traffic study would have to be -- well, if you would
like for ne to speak as a, you know, sonebody who
woul d negotiate. |If I was Shoreline, 1'd say, | want
a traffic study that | can live with before |I'm goi ng
to sign a MOU.

Q Ckay. | believe you testified, though,
that the MOU wasn't reached with the city because of
changes in admnistration and political issues. |Is
t hat correct?

A | believe | said sonething to that effect,

yes.
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MR, VASQUEZ: Your Honor, M. Milver
wasn't really involved in this. | can fill this in
THE HEARI NG EXAM NER: (I naudi bl e) for

this witness? |It's usually (indecipherable), one

W t ness.
MR VASQUEZ: We'll redirect.
THE HEARI NG EXAM NER:  |'m sorry.
MR VASQUEZ: We'll just redirect.
Q (BY M5. KISIELIUS) | believe you testified

that you advi sed your client not to proceed with other

aspects of the project until the traffic study was

conpleted. |Is that correct?
A | don't believe |I recomended that, but
that would be nmy advice to the client. | think that

the -- they decided that because it's such a big
issue, that it needed to nake sure that it was -- that
t here was nutual agreenment w th Shoreline.

Q You didn't advise your client that it would
be prudent to resolve traffic issues before working on
ot her aspects of the project?

A | don't specifically recall giving them
t hat gui dance.

Q Do you know whet her the applicant has in
fact or did decide to proceed with only pursuing the

traffic inpacts of the project before working on other
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aspects of the project?

A No.

Q You don't know that the applicant decided
to defer other aspects of the project until conpleting
the traffic study?

A There may have been ot her things going on
that | was not aware of.

Q Do you know whether there is an expiration
period for an urban center approval ?

A | believe construction needs to commence

six years fromthe date of approval, and then | don't

know that there's -- once the -- once the date -- the
urban center has been approved, | believe that it can
continue to go under -- undergo construction unti

conpl eti on.
But it has to commence within a certain
date of approval of the urban center site plan.
Q Ckay. So your understanding is that

construction has to commence within a certain nunber

of years --
A Yes.
Q -- after approval ?
A Yes.
Q Okay. You testified regarding how the

phasi ng of renedi ati on woul d be coordi nated with the
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phasing of the project. |Is that information contained
anywhere in the application material s?

A | don't think so.

Q You al so nentioned that the WAC gui del i nes
for determ ning the ordinary high water mark were
changed in 2010. Is that accurate?

A No.

Q When did you testify that the WAC
gui del i nes had changed?

A | didn't. What | said is that ecol ogy cane
out with guidelines in March of 2010.

Q kay. Ecol ogy guidelines in March 2010.
What was the date of the first critical areas report
submitted for this project?

A 2009.

Q So, 2009. What was the date of the next
critical areas report submtted by the applicant?

A The first submtted was dated 2011

Q kay. So, are you saying that one was
prepared in 2009, but one was not submtted to the
county until 20117

A Correct.

Q Ckay. So why weren't the new ecol ogy
guidelines utilized in the critical areas report

submtted to the county in 20117
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| didn't have any direct involvenent, to ny
recollection, that there was a di scussion of it at
that ti me.

Q kay. And | think --

A O her than in the report. Excuse ne.
Q Sur e.
A | know that -- | know that it was a topic

of di scussi on anongst agencies as to the appropriate
-- as | testified previously, there's appropriate --

the appropriate method to use to determine the

having a different view on the nethodol ogy that was
used on the basis of that report.
Q | think you -- | think you characterized

the project as being at approximtely 30 percent

design at this point. |Is that correct?
A Yes.
Q So you have -- or the applicant has about

70 percent of additional work to do before it can be
approved by the county? It seens |ike sinple nmath,
but it mght be a nore conplicated answer.

A Changes. For the purposes of continuing

the environnental inpact statenment, | feel that

A | could only speculate as to why that was.

| ocation of a shoreline, and the 2011 report submtted

states that there was the potential for other agencies
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there's -- it's sufficient.

Based on the level of information that I
have observed on ot her urban center projects in
Snohom sh County, | think we're very close to having

the level of detail that was approved on other urban

centers.

Q That was approved urban center project
approval ?

A Correct.

Q So what percent design do you think those

ot her projects were at that received urban center
approval ?

A |'d say they were -- well, they were
approved. So |I'd say that they were a hundred percent
-- deened to be a hundred percent, because they were
approved. | obtained records fromthe county of
approved urban center projects.

Q Ckay. So, we're assum ng that you have to
be at a hundred percent to be approved, but you' ve
testified that this project is at approxinmately 30

percent, but you're alnbst there to neeting project

approval. | want to nmake sure | understand how this
wor ks.

A Tal ki ng about -- it seens to ne -- forgive
me. |'mconfused, in that --
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Q So am |.

A -- you know, I"'mtrying to -- I'mtrying to
tal k about what woul d be necessary to advance this
envi ronment al inpact statenent, and, you know, ny
t hought, and this goes into the consolidated review
process, which I think, you know, | understand the
hi story of that whole process, but if -- and it has,
definitely has nerits, and it was probably created at
t he behest of the devel opnent conmunity.

But perhaps this particul ar project,
because of its conplexity, warrants cul mnating the

envi ronnment al review process before noving to the next

st ages.
Q What are the next stages?
A Heari ng exam ner approval of the site plan,

heari ng exam ner approval of the shoreline substanti al
devel opnent permt and supporting vari ances.

Q Vll, right. The SEPA process woul d have
to concl ude before the exam ner could grant approval,
correct? Ckay.

| f the exam ner were to grant an extension
for the permt application, how | ong would you
reconmmend that extension be, given the conplexities of
this project and where it is right now in design

st age?
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A | could -- honestly couldn't answer that
guestion w thout consultation with the team

Q I n your experience, because you' ve been
doing this for a very long time, you' ve seen other
urban center's applications, you' ve testified about
the conplexity of this project, what would be your
best guess?

A A year and a half.

Q A year and a half? To conplete the SEPA
process and get from 30 percent design to 100 percent
for approval ?

A Yeah.

M5. KISIELIUS: | don't have any
further questions.

MR. VASQUEZ: Just one foll ow up.

REDI RECT EXAM NATI ON
BY MR VASQUEZ:

Q Ms. Kisielius asked you about the county's
opportunity to review this project before approval.
Doesn't the county have an opportunity to review it
after the DEIS process is conpl eted?

A Well, yes, | nean, the project is going to
be subject to coments fromthe issuance of the draft.

So they will be required to reviewit. The project
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will have to respond potentially to whatever comments
are received.

So there will be changes that need to be
revi ewed by the county.

Q Well, this isn't the only opportunity for
the county to review this project before
(unintelligible), right?

MR. VASQUEZ: That's all | have.
Thanks, Your Honor.

THE HEARI NG EXAM NER:  Thank you, M.
Mul ver .

MR. MJULVORD: Thank you.

THE HEARI NG EXAM NER: | was going to
say, M. Vasquez, you said one nore question and you
asked two, but kudos to you, because | usually used to
say only one or two nore questions. It took ne two
hours to finish. Kudos to you.

MR OITEN. Sorry, M.
(unintelligible). | have one procedural request.

W' ve had nenbers of the -- nenbers of the comment --
nmenbers of the public approach both PA' s office and
PDS staff requesting that the witten record be nade
open for 48 hours following the |ast witness and so
we'd like to nake that request at this tine.

THE HEARI NG EXAM NER: (I naudi bl e.)
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MR HUFF: Your Honor, ny
under standi ng was that this proceedi ng woul d have to
be kept open, because we're only allowed one open
record hearing and we're going to -- assum ng we get
t he opportunity, we're going to have to resune that
hearing after the EIS.

THE HEARI NG EXAM NER:  Depends on how
| rule, of course.

MR. HUFF: | said assum ng.

THE HEARI NG EXAM NER:  Ri ght .

MR HUFF: Yes.

THE HEARING EXAM NER:  If | -- you're
right. There's only one open record hearing. |If |
were to grant nore tinme in remand, then it remains
open until it's just one |long hearing. Sonetinmes you
may feel that way. W' re not there yet.

On the other hand, if | were to accede
to the county's request to just deny it out of hand,
if youwll, thenit's over and the open record
hearing is over unless and until there's an appeal
t hat reverses ne.

M5. KISIELIUS: And | think, M.

Exam ner, | think perhaps the question cane out of --
| think you'd nmentioned at the beginning of the

hearing that the witten record would remai n open
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until the close of the hearing.

THE HEARI NG EXAM NER:  Ri ght.

M5. KISIELIUS: So | think that that's
the give and take here.

THE HEARING EXAM NER: | w || consi der
it, | guess. The deadlines tend to concentrate the
m nd wonderfully, both for the | awers and nonl awyers,
and | eaving things open may not provide greater
illum nation on the issues.

Certainly I think that both parties
are well represented, both the county and the
applicant. | would be sonewhat surprised if there
woul d be information comng in fromthe public after

the close of witnesses that would be different or

useful. But I'Il think about it.
l"'mnot -- what | -- what happens
after that is then applicants can say, well, | want to

be able to respond to what, and we have this ping
pong, this infinite tennis match. It's Zeno's
paradox, and | don't know what to do about that, other
than to say no, we're going to be done.

Certainly, you know, the public can
put in handwitten comments they have (unintelligible)
just at the close of testinmony. So I'll think about

it overnight. But I'minclined to say no, but | have
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been tal ked off that |edge. But ny initial
inclination is to say no. There has to be an end to
t he hearing.

M5. KISIELIUS: O to this phase of
t he hearing, perhaps.

THE HEARI NG EXAM NER. Wl |, it
depends. W have to have SEPA on the hearing and then
we have to see whether we bifurcate. Yeah, so, |
think, I note the request. Let's leave it at this.

Unl ess otherw se explicitly said, no, when we close
testinmony -- and |'m not sure.

| would have to go back and | ook at ny

notes. Did we discuss how we're going to do cl osing

on this?
M5. KISIELIUS: W have not.
MR, VASQUEZ: W have not, Your Honor.
THE HEARI NG EXAM NER:  |'m sorry?
M5. VASQUEZ: W have not, | don't
t hi nk.

THE HEARI NG EXAM NER: W have not .
And al so, probably need to tal k about post findings
and concl usi ons and when those will be due. And those
woul dn't be due until the end anyway, right?

MR. VASQUEZ: Correct. And also, you

requested briefing on the issue of discretion and
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abuse of discretion and --

THE HEARI NG EXAM NER:  Ri ght.

MR. VASQUEZ: -- things |like that.

THE HEARI NG EXAM NER.  What | said
about the post findings and concl usi ons was, please,
optional, please do so by the close of the open record
hearing. | have had in sonme cases where counsel have
asked to have a couple of days after that to be able
to provide that.

In fact, | have one hanging fire now
that 1'mnot attending to because |'m doing this.

MR. VASQUEZ: We woul d request that,
Your Honor.

THE HEARI NG EXAM NER:  That gi ves you
a chance to sit and think and go through your notes
and figure that out.

M5. KISIELIUS: The county would
appreci ate that as well.

THE HEARI NG EXAM NER:  Yeah, let's
kind of plan on that. And we'll talk nore at the end
of the week when you know, you know, are we goi ng next
week, are we going to be done this week. [|'mnot sure
if you can nmake that determ nation now, but certainly
by Friday you'll know.

MR, VASQUEZ: WIIl we have access to
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t he hearing transcripts?

THE HEARI NG EXAM NER. W don't do
transcripts. You have the verbal, the audio
recordings. And I'mjust going to give a shout out
here to Ms. Davis, who has done a awesone job of
putting, yes, putting up the exhibits and putting
everyt hing online for people.

So it's the audio recordings are
avai l able to you, but we don't do transcripts.

MR. VASQUEZ: Ckay. Thanks.

THE HEARI NG EXAM NER: What striked ne
crazy, | noticed earlier, is that the systemwe use
for the record, which also the court uses and the
clerk's office uses, it's three mnutes off from
| nternet tine.

You know, the Internet syncs up with
t he national naval observatory. This FTRthing is
like nmy alarmclock at hone. It runs a little fast,
so it's always like three m nutes off, but...

So, why don't you talk to Ms. Davis
about when the audio recordings will be avail abl e.

MR. VASQUEZ: Ckay.

THE HEARI NG EXAM NER:  And we can
certainly figure things out so that it's in ny

interest to let you have the tine to help ne hel p you,

206 622 6875 | 800 8316973
production@yomreporting.com
www.yomreporting.com



N

o 0o B~ W

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

VERBATIM REPORT OF PROCEEDINGS; May 23, 2018

920

hel p me hel p you, that whole Jerry Maguire thing.

So let's figure that out and think
about it by the end of the week. You know, if we're
goi ng next week with testinony, you know, that's one
thing. On the other hand, if we're going to be done
this week, that's different. So we'll figure that
out .

M5. KISIELIUS: | believe the parties
are notivated to conclude this week.

MR, VASQUEZ: Qur intention is to
finish our testinmony with wi tnesses tonorrow.

THE HEARI NG EXAM NER:  Ckay.

MR, VASQUEZ: They m ght spill over
early into Friday, but otherw se, no.

THE HEARI NG EXAM NER:  Ri ght .

MR, VASQUEZ: And then | think
probably a di scussion on how you want to handl e
cl osi ng woul d be appropriate.

THE HEARI NG EXAM NER: (kay. Let's
tal k about that tonorrow, then.

MR. VASQUEZ: Ckay.

THE HEARI NG EXAM NER:  Thi nk about it
overnight as to howto. | want to be as efficient as
possible for all of our sakes. |'malso not keen on

maki ng juni or associ ates work through holiday
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weekends. |'ve been there, done that, and |I'm not
keen on neki ng that happen.

So, but | also want to get -- these
projects are not wine. They don't get better with
age, is ny experience. So pronptly finishing and
trying to get a decision out, which, by the way, |'1l
just tell you right now, 15 business days, it ain't
goi ng to happen.

You know, | know that's what the
ordi nance says, but -- and you know what ny deci sions
| ook |ike on cases like this. They tend to be Russi an
novel s, so...

But | do want to attend to it as soon
as possible. So let's think about that tonorrow and
talk to Ms. Davis about when you can get the audio
recordi ngs, how you want to adjust your worKkl oad.

Does that all make sense? | nean, |I'm
trying to work with you guys too, so it's kind of a
teameffort. Okay?

MR, VASQUEZ: | assunmed you were goi ng
to rule fromthe bench.

THE HEARI NG EXAM NER:  Sorry?

MR, VASQUEZ: | just assuned you were
going to rule fromthe bench.

THE HEARING EXAM NER:  |'I| do what
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Judge Tue used to, just denied/granted, with no
expl anation. Let you figure out.

MR. VASQUEZ: Yeah, that all nakes
sense, Your Honor, and | think we can work with the
county and figure out a good schedul i ng.

THE HEARI NG EXAM NER: I f you have --
if you would agree on it, great. |[|'ll probably live
withit. |If you can't agree on it, that's fine, and
that's why |'mhere, is to help figure those things
out .

kay. So we'll be in recess until
9: 00 t onorrow nor ni ng.

MR. VASQUEZ: Thank you, Your Honor.

M5. KISIELIUS: Thank you.

(Proceedings adjourned at 5:12 p.m)

(END OF TRANSCRI PTI ON)
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TRANSCRI PTI ON CERTI FI CATE

|, CHERYL J. HAMMER, the undersigned
Certified Court Reporter in and for the state of
Washi ngton, do hereby certify:

That the foregoing transcript was
transcri bed under ny direction; that the transcript is
true and accurate to the best of ny know edge and
ability to hear the audio; that | amnot a relative or
enpl oyee of any attorney or counsel enployed by the
parties hereto; nor aml financially interested in the

event of the cause.

W TNESS MY HAND this 4th day of January

2019.

CV W"L‘“ﬂ\%kl\\\v\x (L

CHERYL J. HAMMVER
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